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Preface

Executive Order 13010 established the President's Commission on Critical Infrastructure
Protection (PCCIP) and tasked it with assessing the vulnerabilities of, and threats to, eight named
critical infrastructures and developing a national strategy for protecting those infrastructures from
physical and cyber threats. The Executive Order also required that the PCCIP consider the legal
and policy issues raised by efforts to protect the critical infrastructures and propose statutory and
regulatory changes necessary to effect any subsequent PCCIP recommendations.

To respond to the legal challenges posed by efforts to protect critical infrastructures, the PCCIP
undertook a variety of activities to formulate options and to facilitate eventual implementation of
PCCIP recommendations by the Federal government and the private sector. The PCCIP
recognized that the process of infrastructure assurance would require cultural and legal change
over time. Thus, these activities were undertaken with the expectation that many would continue
past the life of the PCCIP itself.

The Legal Foundations series of reports attempts to identify and describe many of the legal
iIssues associated with the process of infrastructure assurance. The reports were used by the
PCCIP to inform its deliberations. The series consists of 12 reports:

Legal Foundations: Sudies and Conclusions

The Federal Legal Landscape

The Regulatory Landscape

Legal Authorities Database

Infrastructure Protection Solutions Catalog

Major Federal Legisation

Adeguacy of Criminal Law and Procedure (Cyber)
Adequacy of Criminal Law and Procedure (Physical)
Privacy and the Employer-Employee Relationship
10 Legal Impediments to Information Sharing

11. Federal Government Model Performance

12. Approaches to Cyber Intrusion Response

©WCoOoNoOA~WDNE

and two special studies:

* Information Sharing Models
* Private Intrusion Response

Legal Foundations: Sudies and Conclusions is the overall summary report. It describes the
other reports, the methodologies used by the researchers to prepare them, and summarizes the
possible approaches and conclusions that were presented to the PCCIP for its consideration. The
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series has been sequenced to allow interested readers to study in detail a specific area of interest.
However, to fully appreciate the scope of the topics studied and their potentia interaction, a
review of the entire seriesis recommended.
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OVERVIEW OF THE IMPACTS OF REGULATORY AGENCY PRACTICES
ON CRITICAL INFRASTRUCTURE PROTECTION
1 INTRODUCTION

1.1 Purpose
The purpose of this study is to provide an understanding of the relationship between protection of
critical infrastructure and the regulatory environment in which the infrastructure operates. This
understanding will allow policy makers to target key areasin the search for solutionsto the
problem of assuring protection of our nation’s critical infrastructures.

Specific objectives of this study are to:

* Provide a general overview of the regulatory practices of federal, state and local
regulatory bodies that govern the operation of seven critical infrastructures;

» Identify current trends in regulatory reform as they affect critical infrastructures;

* Profile key representative agencies involved in developing and enforcing regulatory
requirements in these seven areas;

* Analyze the effects of current regulatory schemes on critical infrastructure protection in
the regulated industries; and

* Suggest approaches and measures to consider in developing regulatory measures for
critical infrastructure protection.

1.2 Scope

The scope of this study is limited to seven of the critical infrastructures identified in Executive
Order 13010: telecommunications, electrical power systems, gas and oil delivery and storage,
banking and finance, transportation, water supply systems, and emergency services. Each of
these infrastructures represents an industry that is subject to extensive regulation by federal, state
and local agencies.

1.3 Organization of This Report

The remainder of this report is organized into eight sections. Section 2 provides an overview of
the entire field of infrastructure regulation, identifying common themes and significant
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Introduction

distinctions among the different infrastructure sectors and their regulatory environments. Overall
regulatory trends are highlighted, as well as recurrent themes that appear among the suggested
measures for improvement. Sections 3 through 9 contain individual treatments of the
infrastructures. For each infrastructure, the following items are provided:

* A*“snapshot” overview of the current regulatory situation, covering the full regulatory
field for that industry at the federal, state and local level.

* An analysis of regulatory trends at work. Most infrastructures have experienced
considerable regulatory changes in the past two decades; the effects of these changes in
some cases are still playing out.

» Detailed studies of a sample of regulatory agencies. For each infrastructure, a handful of
regulatory agencies were selected for more detailed profiling, to provide a feel for how
the regulatory system works in that industry. Selections were based on the following
factors: (1) spanning the entire field of the infrastructure; (2) covering the spectrum of
government levels (federal, state, local); (3) recognizing diversity of approaches; and (4)
highlighting innovative or model approaches. For each agency profiled, there is a
discussion of its regulatory jurisdiction, authority, and regulatory methods, and a
summary of the pertinent regulations.

* An evaluation of the effect of regulatory practices on critical infrastructure protection.
Elements of the regulatory systems that appear to enhance or detract from infrastructure
assurance are identified. Examples of elements that enhance protection include direct
security requirements, such as restricted access, background checks on employees, and
emergency planning. Also included are requirements that are aimed at protecting the
system against other hazards (e.g., harsh weather) but incidentally have the effect of
reducing vulnerability against hostile action; for example, requirements for physical
protection of equipment or system redundancy. Examples of elements thadotay
protection include requirements that force disclosure of sensitive information that hostile
elements might use to identify vulnerable points.

» Suggested strategies to promote infrastructure assurance objectives through regulatory
means. This section provides suggestions on strategies for enhancing critical
infrastructure protection, without doing harm to the overall objectives of particular
regulatory schemes. In light of the current trend toward deregulation, in many cases these
strategies focus on cooperative industry standard setting, rather than development of
traditional “command and control” regulations.

This report also includes an appendix listing relevant acronyms, agencies, associations and
statutes.
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2 OVERVIEW OF INFRASTRUCTURE REGULATION

2.1 TheRegulatory Landscape
2.1.1 Historical Development of Infrastructure Regulation

Our critical infrastructure is the product of along process of co-evolution between government
and industry. Every aspect of the infrastructure, from its physical configuration down to patterns
of ownership, reflects the influence of past and present government controls. These controlsin
turn originated in response to three main concerns: access to service, market power, and safety.
These three issues cut across many different infrastructures.

Access to Service

Promoting universal access to service has long been afeature of utility regulation, and is a stated
goal of most utility-regulation statutes.> A prominent example of this policy was the
establishment of a program of assistance to rural electric cooperatives under the Rural
Electrification Act of 1936 (Pub. L. 74-605) for the express purpose of serving rural areas that
might not otherwise be economic for utilitiesto serve. Similar policies have heavily shaped the
development of the natural gas, telecommunications, and transportation industries.

Universal access has been perceived as adesirable social goal for several reasons:. it providesthe
basis for economic growth, increases the standard of living, and generally brings the benefits of
our socia investment in infrastructure to the largest possible population. In addition, for some
types of infrastructure, there is a positive feedback mechanism such that the more widespread the
system is, the more useful it becomes. For example, as more people and businesses become
reachable by telephone, the more valuable atelephoneis. People come to rely on the telephone,

' For example, the lllinois Public Utilities Act provides for “adequate, efficient, reliable, environmentally safe and
least-cost public utility services. . . .” (220 ILCS 5/1-102). The Communications Act of 1934 (48 Stat. 1064, as
amended) established the Federal Communications Commission (FCC) “For the purpose of regulating interstate and
foreign commerce in communication by wire and radio so as to make available, so far as possible, to all the people of
the United States a rapid, efficient, Nation-wide, and world-wide wire and radio communication service, with
adequate facilities at reasonable charges, for the purpose of the national defense, [and] for the purpose of promoting
safety of life and property through the use of wire and radio communications . . .” (47 U.S.C. § 151).

* See footnote 1.
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and the pressure on each household (and especially each business) to have one increases.
Similarly, the more extensive the road system, the more valuable a car becomes as a means of
getting places.

Market Power

Most of the infrastructures studied involve the transport of something such as electricity, gas, or

water from afew production points, through main trunk lines, then through a very finely divided

and extensive distribution network to individual users. Setting up such a system involves a huge

capital investment, and in most cases also involves a delegation of governmental authority in

order to condemn easements that spread across the landscape. The required investment in

physical infrastructure creates a barrier to entering the market. On the one hand, no company

would want to lay out such an investment without some assurance that it will pay off. On the

other hand, once completed, the infrastructure investment puts the supplier in a position of power

with respect to both customers and competition — to compete, another company would have to
duplicate the delivery network. It would not be practical, nor desirable from a public policy
standpoint, for another company to begin stringing wires or laying pipelines that are redundant
with the existing network. But from the customers’ standpoint, there is no choice but to deal
with the company whose pipe, or wire, or railroad comes to town. The term “natural monopoly”
was coined by economists to describe this situdtidRegulators have traditionally approached

this situation by granting franchises to serve particular areas, thus assuring the company of
demand, and at the same time regulating prices so as to protect the captive consumers from the
effects of monopoly pricing.

Safety

Another factor that historically drove development of regulation is concern over safety. Power
lines, pipelines, water supplies, railroads, airlines, etc. all carry the potential for disaster if not
built, maintained and operated correctly. The community has an interest in ensuring that the
companies performing these activities have the technical competence to manage their facilities in
a safe manner. Thus, specifications for equipment, installation, operating practices, and
employee qualifications became a common purview of infrastructure regtiation.

Banking and Financial Services

Regulation of banking and financial services has followed a somewhat different path and reflects
different priorities than the regulatory systems sketched above. For one thing, it has a much

® See, for example, discussion of natural monopoliesin Kenneth E. Train, Optimal Regulation, MIT Press,
Cambridge, Massachusetts, 1991, pg.1 et seq.

‘ See, for example, the lllinois Gas Pipeline Safety Act, 220 ILCS 20/3(b): “Standards established under this Act

may apply to the design, installation, inspection, testing, construction, extension, operation, replacement, and
maintenance of pipeline facilities.”
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Overview of Infrastructure Regulation

longer history: the government’s role in banking long preceded the technologies that gave rise to
the oil, gas, electric, and telecommunications industries. Also, the challenges posed by
regulation of banking are substantially different than those associated with the other
infrastructures. Regulation of banking and financial services is primarily aimed at (1) protecting
depositors and investors; (2) providing a steady source of funds for investment in economic
ventures; (3) maintaining a stable currency; and (4) providing an atmosphere of stability, trust

and legal enforcement that will foster healthy economic growth. These goals are pursued through
regulatory measures designed to ensure full and fair disclosure of information to investors,
prevent banks and savings institutions from taking undue risks, and ensure the safety of deposited
funds. The government also actively manages financial markets through control of interest rates
and money supply, and through budgetary measures.

Emergency Services

Regulation of emergency services also differs significantly from regulation of the other
infrastructures, since emergency services are primarily provided by governmental entities. A
majority of emergency services are provided by local fire and police departments, public health
services, and local medical services. The effectiveness of these organizations is subject to local
political review and control rather than the pervasive, nationally based regulatory systems found
in other infrastructures. With minor exceptions, only in the last couple of decades has the
federal government established a major role in emergency planning and résponse.

2.1.2 Current Trendsin Regulation

All of the infrastructures have undergone major regulatory changes in recent years. The
rationales underlying the original regulatory schemes have not been abandoned. However, in
most of the infrastructures there have been major efforts to open markets and increase

competition® The major trends are summarized below.

Restructuring of Utilities

Starting in the 1970s, the traditional utility regulatory schemes began to be perceived as overly
restrictive, stifling competition and in some cases causing artificial shortages of the commodities

® See discussion and notes regarding regulatory trendsin Section 2.1.2.

® Although the historical goals of universal service and economics have not been explicitly disowned, some

observers have pointed out that they conflict with the current emphasis on market competition. See, for example,

Robert M.Frieden, Dialing for Dollars: Should the FCC Regulate Interstate Telephony?, 23 Rutgers Comp. & Tech.

Law J. 47, note 16: “Presently, the universal service system is incompatible with the procompetitive efforts required
by the Telecommunications Act . . . The current universal service system is a patchwork quilt of implicit and explicit
subsidies. These subsidies are intended to promote telephone subscribership, yet they do so at the expense of
deterring or distorting competition.”
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Overview of Infrastructure Regulation

they were supposed to assure. A series of reforms was initiated, with the primary goal of
increasing opportunities for competition and market forces to balance supply and demand. The
reform process and its consequences are still playing out today. Although the reform processis
commonly referred to as “deregulation,” that is not an entirely accurate characterization.
“Industry restructuring” is perhaps a more accurate term.

Industry restructuring refers to the fact that in many areas, including at least telecommunications,
electricity, gas and oil, and rail transport, the effect of the recent changes has been to segment the
industry into two or three parts. For example, AT&T divested its local telephone companies
while retaining its long-distance service. The natural gas industry is being segmented into
natural gas producers, interstate pipeline companies, and local distribution companies.
Companies that were once “vertically integrated” from production facilities to ultimate
consumers, are now broken up into separate units that either produce, transport, or distribute to
individual customers. The purpose and effect of this restructuring has been to create separate
markets for the bulk production and transport segments. Thus for example a large industrial
consumer of natural gas is no longer tied to the local gas company; it can now purchase bulk
guantities directly from a supplier and then contract with a pipeline company to have it
transported to the factory.

This type of change puts suppliers and bulk transporters in the position of competing for business
and lets market forces set prices, driving increases in efficiency and decreases in cost. Bulk
pricing is in some sense deregulated. However, there is still a considerable regulatory presence.
In fact, some transporters and local distributors might consider themselves to be less autonomous
than before, in that they are now obliged to provide their services for the benefit of other
corporate entities. For example, electric companies must now make their transmission lines
available for other companies (their competitors) to send power to large customers (who were
formerlytheir customers). Railroads must allow passage of competing shippers’ freight over

their tracks. Arrangements, procedures, liabilities, and rates for these transactions are still
subject to regulatory control through the filing of tariffs.

Application of Risk Management Techniques

Under recent Congressional direction, some agencies are incorporating elements of risk
management technique into their regulatory schemes. For example, the Accountable Pipelines
Safety and Partnership Act of 1996 (Pub. L. 104-304) calls for the U.S. Department of
Transportation (DOT) to perform risk assessments and cost-benefit analyses when setting
pipeline safety standards. It also establishes a voluntary risk management demonstration
program. Under this program, participating pipeline operators will have the opportunity to

submit risk management plans designed to achieve an equivalent or greater overall level of safety
(as compared with strict compliance with DOT standards) at lower cost. Another example is
found in water monitoring. The U.S. Environmental Protection Agency (EPA) has proposed
regulations for reform of chemical monitoring regulations under the Safe Drinking Water Act.
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Under this proposed rule, drinking water suppliers would be able to tailor their monitoring
programs to achieve the maximum safety benefit at the lowest cost, on the basis of risk analysis.”

Growth of Technological Emergency Response Capabilities

A magjor development in the regulation of emergency services has been the growth of specialized
programs aimed at technological hazards. Governmental interest in this areawas stimulated by
technological disasters such as the nuclear power plant accidents at Three Mile Island and
Chernobyl and the chemical releases at Bhopal, India and Institute, West Virginia. Subsequent
regulatory action has included programs to promote radiological emergency preparedness at the
state and local level,® anational hazardous material-response program,® a program to stimulate
state and local hazardous material planning,™ workplace safety rules for emergency responders,™
and numerous requirements for emergency planning on the part of industrial firms handling
hazardous materials.™

Reduction of Banking and Financial Service Restrictions

Recent changes in banking and financia service regulations have tended to reduce the degree of
compartmentalization that had previously been imposed on the industry. By repealing part of the
Glass-Steagall Act, Congress has allowed banks to grow larger and branch across state lines,
subject to concentration limits, state laws, and evaluation of the companies. Further changesin
the law allowed bank holding companies to own more than one kind of banking enterprise, so
that small banks and mortgage lending institutions began to be combined under centralized
regional management. However, such combinations are potentially subject to regulation by many
agencies. In addition, banks are now permitted to offer types of financial services and investment
opportunities that they previously could not.*®

7

U.S. EPA, Drinking Water Monitoring Requirements for Certain Chemical Contaminants -- Chemical Monitoring
Reform (CMR) and Permanent Monitoring Relief (PMR), Part 11, 62 FR 36100, July 3, 1997.

® See NRC regulations at 10 CFR 50, App. E and FEMA regulations at 44 CFR 350 et seq.

° National Contingency Plan, 40 CFR 300 et seq.

40 CFR 355.

" 29 CFR 1910.120(q).

 EPA regulations issued under the Resource Conservation and Recovery Act (RCRA) [applying to facilities that
store or process hazardous waste (40 CFR 265.56)], Clean Air Act (CAA) [release prevention and response for
hazardous air pollutants (40 CFR 68; 61 FR 31668, June 20, 1996; 61 FR 16958; and 61 FR 31730)], and Clean
Water Act (CWA) [oil spill prevention and response (40 CFR 112)] all contain provisions addressing emergency
preparedness.

® Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994 (Pub.L. 103-328, 108 Stat. 2338).
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Requlation of the Internet

The Internet has experienced exponential growth, and is currently estimated to have at |east
severa tens of millions of usersworldwide. At the same time, the types of uses to which it is put
are also multiplying. From theinitial postal-like exchange of written messages and data, use of
the Internet has diversified to include commercial transactions, advertising, financial
transactions, and real-time audio and video transmission, among others. The Internet itself is
rapidly becoming avital part of our critical infrastructure.

Regulation of the Internet is still mostly at the discussion stage. Of the steps that have been
taken, some have failed in the courts. However, it may be expected that the next several years
will bring increased regulatory attention to at least certain types of Internet activities. A few such
areas are outlined below.

Regulation of moral content. Congress’s attempt to sanction pornography on the Internet
was declared unconstitutional by the Supreme CoulRrémo, Attorney General of the

United Sates et al. v. American Civil LibertiesUnion et al., 117 S. Ct. 2329, June 26,

1997. In so doing, the Court identified First Amendment interests in Internet
transmissions that will make it difficult to enforce regulations on the moral content of
messages.

Telephony. Given sufficient data transmission rates, users with appropriate equipment
and software can use the Internet to conduct real-time audio exchanges; i.e. to mimic a
telephone. Telephone service representatives have argued to the Federal
Communications Commission (FCC) that Internet service providers performing this
function should be subject to the same regulatory obligations imposed on telephone
companies?

Advertising. Many home pages, particularly the popular search engines, are accompanied
by advertising messages. Such advertising bears certain similarities to broadcast or print
media advertisements; however, it differs in that the particular ad that appears to the user
can be selected based on information about that particular user’s preferences, patterns of
Internet use, or demographic profile. Application of truth-in-advertising standards and
other regulatory measures to Internet advertising has been approached differently by
different jurisdictions?

* See Frieden, supra note 6.

* Asdiscussed by Dan L. Burk in Federalismin Cyberspace, 28 Conn. L. Rev. 1095 (Summer 1996), “ Of course,

even without the enactment of new laws or regulations, there are already on the books plenty of laws that states
might apply to the Internet, including consumer protection statutes and other public law to police online behavior and
commerce. The Minnesota Attorney General's office in particular has been very aggressive in pursuing what it
considers to be online violations of Minnesota law, filing a flurry of lawsuits against out-of-state advertisers and
service providers. The lllinois Attorney General's office is equally eager to get into the cyberspace game. By
contrast, the Attorney General of Florida, has opined that because of the novel nature of the Net, forays into online
enforcement of current law would be premature.”
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* Commercial transactions. As commerce on the Internet grows, regulations and legal
norms will be developed to ensure that the system can be relied on, and that transactions
will proceed according to awell understood set of expectations. As stated by one scholar,

Businesses of all types routinely use the Internet for a variety of
commercia transactions, and consumer services have begun to
appear. At present, commercial traffic on the network generally
culminates in an exchange of physical goods, and it is presently
possible to access a variety of mailorder catalogs online, to arrange
for purchase of music, books, fast food delivery, even flowers.
Unlike transactions involving physical goods, delivery of digitized
information products such as music, photographs, novels, motion
pictures, multimedia works, and software can be accomplished
entirely within the network itself. Such information products
already represent a sizeable portion of the gross national product of
developed nations. That portion is likely to increase world-wide,
and the Internet will facilitate such increases. And, where thereis
commerce to be had, regulation is sure to follow.™®

2.2 Opportunitiesfor Enhancement of Infrastructure Security
2.2.1 Current Regulatory Requirementsfor Critical Infrastructure Protection

A survey of the regulatory environment for critical infrastructure revealsthat there are relatively

few instances where regulations directly address protection against hostile acts. Nuclear power

plant operators are required to be prepared against a “design basis threat” described in some
detail in terms of the numbers of persons involved, vehicles and weaponry at their disposal, types
of expertise at their command, and cooperation by instdeFhese regulations make sense in

the context of a nuclear power plant, where the consequences of an incident can be severe, the
target is highly valuable and visible, and the facility is relatively defensible. The result is that
nuclear power plants have multiple security perimeters, fencing, monitoring equipment, and
round-the-clock security forces. Similar considerations and requirements apply, to varying
degrees, at liquefied natural gas (LNG) storage facffitasd airports? However, it is

guestionable whether this type of approach could be practically employed in other infrastructure
contexts. Most elements of critical infrastructure are by their nature more spread out and less
defensible than these facilities.

16 Id
10 CFR 73(8)(1).
® 49 CFR 193.2001 et seq.

* 14 CFR Part 107.
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Many critical infrastructures are subject to regulatory requirements that have the effect of making
the system more resistant to attack, even though they are aimed at reducing vulnerability to
natural or accidental threats. For example, natural gas mains are required to be buried below
ground. Buria protects them from ordinary threats such as storms or vehicle accidents; and it
incidentally makes them less accessible to saboteurs. In fact, the more densely populated the area
they go through, the deeper they are required to be buried. Similar examples are found in other
infrastructures.

» Electrical substations are required to be fenced and locked, primarily to protect the public
from accidental electrocution but also to prevent vandalism.

* Transmission line towers are built to exacting technical standards to prevent wind
damage. Their robust construction also makes them generally more difficult to knock
over, by whatever means.

» Certain types of protection are required for watersheds and surface water reservoirs that
serve as drinking water supplies. These are primarily aimed at preventing contamination
of drinking water supplies by pollution from runoff, migration from hazardous waste
sites, or other types of conventional industrial pollution.

These and other standards that provide incidental protection from hostile acts are concerned
exclusively with physical threats. Protection from cyber threats was not found to be addressed
among the regulatory systems surveyed.

2.2.2 Proposalsfor Regulatory Measuresto Enhance I nfrastructure Protection

Asnoted, at present there are few regulatory measures directed at protection of critical
infrastructures from hostile actions. Development of such measures will require careful review

and analysis of costs, benefits, and options for achieving the desired level of assurance. Any

proposal for regulatory action would have to be individually fitted into the existing regul atory

system for that infrastructure. However, review of the current regul atory schemes for each

infrastructure suggests a small number of themes that are common to multiple infrastructures —
areas in which it may be worthwhile to seek regulatory solutions to problems of infrastructure
protection. These recurrent themes are described below.

1. Information protection. In several areas, the operation of regulatory schemes causes
information about the industry (e.g., schematic diagrams outlining networks of pipelines
or power lines, or summaries of contingency planning) to be collected at a centralized
location. Such concentrated information might be of interest to individuals intending to
disrupt the system. Interviews with industry representatives indicated that they are
concerned about this possibility. In one area — airport security — regulatory initiative
has already been taken to impose controls over sensitive information.
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2. Contingency planning. Most utilities, and certainly emergency services, already perform
contingency planning to prepare for disasters. Such planning is generally supplemented
by drills and exercises to hone response capabilities. However, preparedness efforts are
based on responding to identified scenarios. The types of scenarios considered are often
limited to natural disasters or technological problems of an accidental nature.
Preparedness for malevolent acts could be enhanced by including that type of scenario
among those considered in developing emergency plans.

3.  Preservation of redundancy. In several industries, recent regulatory changes may reduce
the level of redundancy in the infrastructure. As competition places greater premiums on
economic efficiency, existing equipment is being used to capacity. Thereis moretraffic
on fewer lines. Theresult isless margin for dealing with disruptions to the system.
Incentives for retaining reserve capacity could enhance the resiliency of infrastructure
networks, possibly preventing small disturbances from being amplified into regional or
national problems.

4.  Protection from cyber threats. Reliance on computerized information systemsis
increasing. Thistrend is most pronounced in the telecommunications and banking areas,
but isaso present in all of the infrastructures in varying degrees. Electrical grids, oil and
gas valves, and municipal water systems are all operated remotely by means of
computerized data transmission. Security measures have been implemented in order to
protect critical data and functions; however, thereis little regulatory oversight of this
area. Thereisaneed for study in this area, to identify vulnerabilities, and determine for
each infrastructure whether there may be an appropriate role for government-mandated or
industry-based standards regarding cyber security.

2.2.3 Availability of Regulatory L everage

In order to implement measures for infrastructure protection, it is necessary to have a mechanism
for introducing new ideas or practices on a national scale. For some infrastructures, the
regulatory field has a strong federal or coordinated industry presence that provides a convenient
means for introducing new initiatives. In other areas, however, regulatory control is fragmented
among many state and local jurisdictions, making it difficult to promulgate widespread change.
For example, the EPA provides strong leadership in regulation of drinking water supply systems.
Although most enforcement is conducted by states, they more or less uniformly adopt the EPA
standards; any regulatory changes adopted by the EPA are soon echoed at the state level. Other
aspects of water system regulation are covered by a set of industry-devel oped standards
(promulgated by the American Water Works Association) that have been widely adopted by state
agencies. Among electric utilities, the North American Electric Reliability Council, an industry
organization, promulgates standards for contingency planning and operations that are uniformly
followed. On the other hand, there does not appear to be any analogous forum in the oil industry.
Although there is a substantial federal presencein oil industry regulation, it is split among
several different agencies, and in fact much of the detailed control of production and safety
standards takes place at the state level. It can be difficult to determine whose regulations apply to
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certain particular pipes or valves. In considering opportunities for implementing change, it will
be important for policy makers to consider what forums are available to disseminate their ideasto
the industry.
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3 INFORMATION AND TELECOMMUNICATIONS INFRASTRUCTURE

3.1 General Description of Regulation
3.1.1 Current Regulatory Environment

Federal regulation of wireline and wireless communication of voice, data, and image signals
within the United States is authorized by the Communications Act of 1934 (the Act) (47
U.S.C.A. 47), as amended by the Telecommunications Act of 1996 (1996 Act) (Pub. L. 104-104,
110 Stat. 56). The Act established the Federal Communications Commission (FCC), as the body
to execute and enforce its provisions.

With regard to national infrastructure policy, arole is aso performed by the National
Telecommunications and Information Administration (NTIA) which was created in 1970 within

the U.S. Department of Commerce (DOC). Through its Office of Policy Analysis and

Development, it plays the role of “principal advisor to the President on telecommunications
policies.”™ As one of its primary policy functions, the NTIA was directed by Congress to foster
“national safety and security, economic prosperity, and the delivery of critical social services
through telecommunication$!” The NTIA has filed numerous comments in matters docketed
before the FCC to express the Administration’s desires with regard to deregulation of the
industry, particularly as to the assurance of universal access to telecommunications service at
affordable rate&

* 47 U.S.C.A. § 901(b)(6) and DOC World Wide Web home page, National Telecommunications and Information
Administration, Office of Policy Analysis and Development, at http://www.ntia.doc.gov/opadhome/opadhome/html.

% 47 U.S.C.A. § 901(c).

2 See, for example, Reply Comments of the National Telecommunications and Information Agency, May 30, 1996,
In the Matter of the Local Competition Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98.
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In addition to the federal presence, all 50 states have some form of regulatory body that addresses
telecommunications; generally it isapublic utility commission (PUC) or a subpart thereof. For
the most part, these state agencies are concerned with facility siting, equipment siting, and rate
setting, but a growing number are addressing access and continuity of service?® They generally
focus on promoting and accommodating commerce while ensuring the most democratic
distribution of service economically permissible.

3.1.2 Current Trendsin Regulation

At present, the information and telecommunications infrastructure is experiencing deregulation
asaresult of the 1996 Act. The primary objective of deregulation was to stimulate increased
competition in the industry so asto ensure the lowest feasible service pricesto individuals and
businesses.

The stated intent of the 1996 Act was “to promote competition and reduce regulation in order to
secure lower prices and higher quality services for American telecommunications consumers and
encourage the rapid deployment of new telecommunications technol8gi@he deregulatory
content of the 1996 Act opens markets by imposing new obligations for interconnection,
unbundling of services, and resale of infrastructure access on existing providers of local
exchange services.

Implementation of the provisions of the 1996 Act will require development of new business
models for telecommunications to address costing and business practices in an industry that was
previously highly oligopolistic. In recognition that local exchange markets will not immediately
become competitive, Congress imposed immediate telemessaging and electronic publishing
requirements on local exchange carriers aimed at detecting and preventing improper cost
allocation, discrimination, or other anticompetitive conduct. The provisions of the 1996 Act are
being implemented by the FCC through a series of hearings and subsequent orders.

Simultaneous with deregulation of the industry, there is a continuing and growing wave of new
products and services being introduced. Emerging technologies such as synchronous optical
networks, new wireless access with personal communications services, satellite nets, and
advanced intelligent networks, when coupled with smaller, cheaper, and more powerful

# See, for example, (1) lllinois Code of Statutes, Chapter 220 (220 ILCS), 5/13-102; (2) |mplementing the
Telecommunications Act '98Vashington Utilities and Transportation Commission, summary of report findings,

November 30, 1996; (3) California Public Utilities Code, Chapter 4, Article 8, Paragraphs 851-856 (Universal

Service); (4) New Jersey Board of Public Utilities, Ratepayer Advocate Recommendations, Section V, Definition of
University Servie; (5) Public Utility Commission of Texas, Rule 23.97 relating to interconnection for local
exchange service; (6) Report of the Public Utility Commission of Texas, references to universal, nondiscriminatory
service as defined by the U.S. Telecommunications Act of 1996; amdxgg)Register (20 TexReg 8777), October

24, 1995.

* See Telecommunications Act of 1996, P.L. 104-104, February 8, 1996.
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computers, will change communication and information access in ways that are not yet fully
clear. Therewill be agreater number of independent service providers, furnishing a greater
variety of services and products to the end user, presumably at lower costs. This variety will
make any systemwide security initiatives more difficult to develop and enforce. Each new
technology will create additional challenges for regulators to balance service and security
objectives.

In any communication system, there is atradeoff between security and access. These conflicting

goals are reflected in the statutes that set regulatory policy. For example, the principal

objectives of the Act include service to “so far as possible . . . all the people of the United
States.” The Act also states as primary objectives the provision of communication services for
the purposes of national defense and promoting safety of life and property. Most of the state
statutes also contain language about the importance of both nondiscriminatory service and public
safety. Resolving conflicts between the desire for a highly available, reliable, and affordable
system for the general public, and the need for a secure, responsive, and reliable system for
national security, law enforcement, and emergency response agencies will be a great challenge
for the regulator§

The greater part of the national telecommunications infrastructure is owned by private
companies. These companies also possess the largest portion of the technical and operational
expertise required to maintain the infrastructure. Federal and state regulators have long
recognized these facts and have used the expertise of the system operating companies to help
develop polices and regulations. The disaggregation of the industry brought about by the 1996
Act will bring in many new players at the local service level, with greatly varying degrees of
expertise. Few if any of these new players will have the capital or expertise to address
infrastructure assurance unless it directly relates to their service delivery. Any successful plan
for accomplishing both the service and security objectives of the 1996 Act will require both (1)
close coordination among the federal and state agencies involved and (2) the assumption of many
of the tasks involved in managing the consequences of failure of infrastructure protection by the
newly deaggregated telecommunications industry. Encouraging and embracing this industrial
assumption of risk will involve a rethinking of traditional regulatory schemes, which have as one
main tenet to keep individual service providers self-sufficient, and which discourage pooling of
assets and activities.

* As was pointed out in an assessment of the impact of these technologies on military operations, “ the characteristic
that gives any system its potency — that the parts of a system enhance the effectiveness of one another — also make
some systems susceptible to catastrophic failure if one of their central parts can be jeopardized.” (Admiral William
Owen, U.S.N. [retired], former Vice Chairman of the Joint Chief of Staffs, with Martin Libicki, in the introduction to
Dominant Battlespace Knowledge, the National Defense University, Washington, D.C., 1995, pg. 11).
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3.2 Description of Selected Regulatory Agencies

3.2.1 Selection Method

The FCC isthe primary agency for federal regulation of the communications infrastructure. Itis

the principal interface between the federal government and the many public and private entities

that make up the telecommunications industry. Even in areas where it does not exercise direct
regulatory authority, the FCC is a “persuasive presence” promoting a coherent policy.

The state agencies selected for analysis represent various approaches to regulation of the
telecommunications industry. They are among the states cited as exhibiting “leadership on the
primary journey that will lead to the information superhighw&y.”

3.2.2 Agency Descriptions

3.2.2.1 Federal Communications Commission

Authority and Jurisdiction

The Act is the primary source of authority for the FCC. As stated in the Act, the jurisdiction of
the FCC pertains to:

all interstate and foreign communications by wire or radio and all interstate and
foreign transmission of energy by radio, which originates and/or is received within
the United States, and to all persons engaged within the United States in such
communication or such transmission of energy by radio, and to the licensing and
regulating of all radio stations. . .

The term “radio” has long since been interpreted to include all forms of transmission of
electromagnetic energy for purposes of carrying information within the United Stafas.

FCC views its mission as being to “encourage competition in all communications markets and to
protect the public interest®

Technigues of Requlation

The FCC, like most regulatory bodies, has both quasi-legislative and quasi-judicial authority. It
establishes and enforces administrative regulations but can also take testimony, subpoena

* Sate Report on Citizen Participation, Center for Policy Alternatives, Washington, D.C., August 1994.
" Mission statement, FCC home page at http://www.fcc.gov.

* 1bid.
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witnesses and records, and issue decisions and orders. Although it has a direct investigative and
enforcement capability, the principal regulatory technique used by the FCC is rulemaking, in
which the provisions of applicable federal law are applied to a specific matter brought before the
commission. The subject matter of arulemaking may be a clarification or specification of the
law for all parties™; establishment of afederal rule for governance of a particular part of the
communication spectrum®; a ruling on a controversy concerning a regulated company or
companies™; or any other matter that the FCC feels can be properly brought before it.

3.2.2.2 Other Federal Agencies and Departments

While the FCC has sole authority for regulating the interstate communications systems in the

U.S,, itisnot alone in having responsibilities and duties that affect the operation and security of

those systems. Within the federal criminal code, there are now provisions for investigation of

fraud and related activity in connection with computers.®** Among the “related activities”

covered by this new statute are those computer crimes generally associated with the term
“hacking,” which result in threats to national security or financial damage to any person,
corporate or real. This statute expanded the role of the Federal Bureau of Investigation (FBI), the
U.S. Secret Service, and other federal and state law enforcement agencies with respect to
investigating misuse of the national information infrastructure. In addition to these civilian
agencies, the U.S. Department of Defense (DOD) has become more active in the last five years in
investigating computer crimes involving defense property and personnel.

3.2.2.3 California Public Utilities Commission

Authority and Jurisdiction

The California Public Utilities Code (CPUC) (CalStat, Titleef8eq.) is the foundation of

regulation in California. The CPUC was developed from the Railroad Commission Amendment
of 1911, establishing a constitutionally mandated Railroad Commission, which became the
California Public Utilities Commission (the Commission) in 1946.

The jurisdiction of the Commission has long since been extended generally to water, waste
disposal, electrical generation and service, natural gas, and all forms of transportation. Under the

# Op. cit., In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996.

* For example, FO Docket No. 91-171/91-301, FCC 94-288, establishing portions of 47 CFR Parts 0, 11, 73, and 76.

* For example, DA Docket No. 97-1019, In the Matter of Bellsouth Cellular and GTE Wireless, and AT& T Wireless
Services, Inc.

# 18 U.S.C.A. §1030.
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CPUC, the Commission has broad powers to regulate safety, standards of service, and ratesin
regulated industries. Part 2, Chapter 10, of the CPUC, entitled “Telephone Corporations,” gives
the Commission authority to regulate telephone service and equipment.

Technigues of Requlation

The five commissioners, who make all policy, procedural, and rulemaking decisions, are
appointed by the governor of California, with the advise and consent of the state senate, for
staggered six-year terms. The Commission has quasi-legislative and quasi-judicial powers over
regulated companies. The guiding principal for the Commission is to “benefit ratepayers through
lower rates, new and improved utility products and services, and protect consumers where
competition otherwise does ndt”In meeting this objective, the Commission “balances the

public interest and need for reliable, safe utility services at reasonable rates with the need to
assure that utilities operate efficiently, remain financially viable, and provide their stockholders
with an opportunity to earn a fair return on investment.”

The Commission has a Telecommunications Division, composed of three branches responsible
for advocacy, advisory, and compliance activities. These branches and their specific
responsibilities are as follows:

» The Carrier Branch is responsible for processing tariffs of local exchange carriers,
competitive local carriers, nondominant interexchange carriers, and wireless service
providers. Thus this branch oversees price setting for all local commercial companies that
provide telecommunications services to the public. The Carrier Branch also enforces
compliance with Commission decisions and with service and reliability standards. In
addition, it reviews general orders of the Commission to ensure that they reflect the
competitive environment and changing regulatory structure for the telecommunications
industry.

* The Market Structure Branch is responsible for implementation and oversight of
Commission rulings regarding local competitive issues. This Branch reviews, analyzes,
and advises the Commission about carrier-to-carrier arrangements and interconnecting
agreements, competitive costing, pricing, and unbundling of services. This Branch also
reviews utility applications for mergers, divestitures, and acquisitions.

* The Public Programs Branch is responsible for oversight and implementation of special
iIssue programs (such as those for the disabled, elderly, and bedridden), service assurance
for the needy, and pay telephones. This Branch also develops and implements consumer
protection and education programs, and it reviews, analyzes, and implements the
Universal Service program for California.

® Unless otherwise noted, all quotes in this section are from “About the CPUC,” at ftp.cpuc.ca.gov.
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The Commission has also formed a federal/state legislative team to actively coordinate responses
to legislation and proposed legidlation.

3.2.2.4 lllinois Commer ce Commission

Authority and Jurisdiction

The lllinois Public Utilities Act lays out the structure and authority for regulation of telephone

public utilitiesin Illinois (220 ILCS 5/1-101 et seq.). Under the Act, the Illinois Commerce

Commission (the Commission) has a genera mandate to assure safe and efficient operation of

utilities and has powers to investigate accidents and enforce administrative orders related to

safety equipment and practices. In general, however, the Commission’s authority focuses on
financial and economic matters, including rate setting, rather than public health and safety. The
Commission determines acceptable rates and charges on the basis of a prescribed formula and a
hearing process. The Commission has issued rules and regulations concerning the rate-setting
process and other aspects of its oversight of utilities.

The Commission is responsible for general supervision of all public utilities and is authorized to
inquire into the management of such utilities and to keep itself informed as to the manner and
method in which the utilities' business is conducfe@his supervision covers the utilities'

general condition, capitalization, and the manner in which their plant, equipment, and other
property is managed, conducted, and operated. The Commission is responsible for ensuring that
utilities provide adequate, reliable service and otherwise comply with the lllinois Public Utilities
Act. However, the Act specifically limits the Commission’s authority so as not to overlap with

that of other agencies. The Commission may not enforce requirements that are vested in another
entity.

Every public utility must obtain a certificate of public convenience and necessity from the
Commission before transacting business within the state or beginning any construction of any
new plant, equipment, property, or facility. A certificate will be issued only if the public utility
demonstrates that the proposed construction is necessary to provide adequate, reliable, and
efficient service to its customers. Every public utility must furnish to the Commission any
information required by the Commission, including maps, profiles, reports, documents, books,
account, papers, and records that in any way relate to its property or affect its business, and
inventories of its property.

* A public utility is defined as anyone that owns, controls, operates, or manages, within the State of |1linois, directly
or indirectly, for public use, any plant, equipment, or property used or to be used for, or in connection with, the
production, storage, transmission, sale, delivery , or furnishing of heat, cold, power, electricity, water, or light, except
for those public utilities owned or operated by any political subdivision, public institute of higher education, or
municipal corporation of the state. The definition of public utilities also does not include water companies that are
purely mutual concerns having no rates or charges for service but that pay the operating expenses by assessment
upon the members of such a company and no other person.
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The Commission is authorized to conduct management audits or investigations of utilities if
necessary. Upon complaint or during a rate proceeding, the Commission may investigate claims
of poor service and reliability, but generally only in connection with fiscal responsibility and to
determine the return on investment the company may receive in itsrates. Claimsfor damages
resulting from service outages, or other cases where a public utility has failed to comply with any
provision of the Illinois Public Utilities Act or any rule, regulation, order, or decision of the
Commission, are not within the jurisdiction of the Commission and must be brought in the
[llinois Circuit Court.

The Commission also has the authority to investigate all accidentsinvolving utility property or
activitiesthat result in loss of life or injury to aperson or property. The Commission then has the
authority to issue orders or recommendations to the utility concerning the accident

circumstances. Thisprovisionisrarely used. If the Commission determines, after hearing, that
the practices, equipment, or service of any public utility, or the methods of distribution, storage,
or supply employed by the public utility are unsafe, improper, inadequate, or insufficient, the
Commission may issue an administrative order, decision, rule, or regulation requiring corrective
action by the utility.

The Commission can issue administrative orders to require public utilities to comply with the
[llinois Public Utilities Act or any rule, regulation, or order issued by the Commission. If the
utility does not comply with such order, the Commission may file an action or proceeding in the
appropriate Illinois circuit court. Any public utility or other corporation, that fails to comply with
the provisions of the Illinois Public Utilities Act or Commission rules, regulations, or ordersis
subject to a civil penalty of not less than $500 nor more than $2,000 for each and every offense.
Every person who fails to comply with the provisions of the Illinois Public Utilities Act or any
order, rule, or regulation of the Commission is also guilty of a Class A misdemeanor.

The Commission has additional responsibilities for regulation of “telecommunications rates and
services” under the Universal Telephone Service Protection Law of 1985 (which amended the
lllinois Public Utilities Act, 220 ILCS 5/13-100). The duties of the Commission in this regard,

as set out in 5/13-304 seq., are to participate in all federal programs intended to preserve or
extend and monitor universal service. The authorities and powers of the Commission under the
lllinois Public Utilities Act, such as issuing certificates of service authority, establishing rates and
charges, and conducting general oversight, are applicable to all noncompetitive
telecommunications services. Certain sections of the above law also apply to competitive
telecommunications rates and services. System security issues are not addressed in this portion
of the lllinois law; however, the Telecommunications Facility Fire and Emergency Act (220

ILCS 45/0.01et seq.) requires appropriate measures to prevent major interruptions of
telecommunications services. The implementing regulations for this Act are discussed below in
Section 3.3.1.

Page 20



I nformation and Telecommunications | nfrastructure

Also of particular interest in the context of the information and telecommunications
infrastructure, 5/4-201 of Chapter 220 states that:

It shall be the duty of the Commission, at the direction and discretion of the

Chairman, to assemble and maintain an electronic trespass enforcement assistance

staff consisting of expertsin computer systems, electronics, and other professional
disciplinesto aid public utilities, businesses, individuals, and law enforcement

agencies in detecting and preventing el ectronic trespass violations and enforcing

the provisions of Section 16-9 of the “Criminal Code of 1961,” approved July 28,
1961, as amended or any other relevant statute.

This provision has not been implemented. The Commission has, however, been very active with
the Office of the Attorney General in developing the lllinois Commission on Electronic
Commerce (ICEC) and the resultant draft lllinois Electronic Writing and Signature Act. At
present, the focus of the ICEC and the draft legislation is to further the commercial use of
emerging electronic media by legally defining documents, records, and signatures in their
electronic form and by specifying how and under what conditions such electronic versions of
legal instruments can be used in place of their physical counterparts and how the public can be
protected when it relies on such electronic instruments.

Technigues of Requlation

The Commission carries out its duties through (1) hearings to determine compliance with
applicable laws and its own rules, (2) publication of reports on the status of the regulated
industries, and (3) rate setting procedures for all providers of regulated services in the state. The
Commission also conducts and publishes studies on a variety of subjects as directed by the
lllinois General Assembly. For the purposes of this report, the most pertinent of these studies are
those concerned with the classification of new services and with the implications of regulating
multiple certificates of service authority for intermarket service areas and local exchange
services. ltis in these areas of local service delivery where the emphasis on ensuring universal
service and unbundled services will have the greatest impact on infrastructure protection. New
technologies are being rapidly introduced into telecommunications, often in the form of new
services. If a narrow view of classification of services is taken, complications in providing
adequate measures of security will increase. For example, a regulatory viewpoint that fails to
accommodate the convergence of video, information delivery and processing, communication,
and entertainment product delivery will not have the scope necessary to correctly address system
reliability and performance.
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3.2.2.5 New Jersey Board of Public Utilities

Authority and Jurisdiction

The New Jersey Board of Public Utilities (NJBPU or the Board) was put in place by then-
Governor Woodrow Wilson in 1911 for the purpose of setting rates, approving financing, and
setting service standards for all regulated industries. The agency is autonomous in its decision
making with regard to the energy, transportation, commercial, and consumer services and
telecommunications industries that it regul ates.

The Board isin the process of completing a reorganization plan begunin 1995. The
reorganization is intended to increase the efficiency of its operations while emphasizing
consumer issues such as affordability of service, safety, reliability, and economic issues such as
maintaining the value of shareholder investment in utility companies.

As prescribed in New Jersey law, the duties and authority of the NJBPU are to:
1. Maintain universal telecommunications service at affordable rates;

2. Ensurethat customers pay only reasonable charges for local exchange
telecommunications services, which shall be available on a nondiscriminatory basis,

3. Ensurethat rates for noncompetitive telecommunication services do not subsidize the
competitive ventures of providers of telecommunications service; and

4.  Providediversity in the supply of telecommunications services and productsin
telecommunications markets throughout the state.

The law also gives the NJBPU the authority to approve aternative forms of regulation in order to
address changes in technology and the structure of the telecommunications industry, modify the
regulation of competitive services, and promote economic development.®

Nowhere in the Title 48 is system security or protection addressed. Section 2-23, entitled Safe,

Adeguate Service, states that the Board can require a utility to provide such service but limits the
objective of such arequirement to environmental protection.

Techniques of Requlation

The NJBPU carries out its duties principally by means of hearings and rulemaking focused on
rate setting, tax policy for utility services, industry restructuring, stranded assets, expanding

* New Jersey Permanent Statutes, Title 48.
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competition, and economic development. There are no records available of any hearings held or
studies made by the Board with specific regard to infrastructure reliability or protection.

3.2.2.6 Public Utility Commission of Texas

Authority and Jurisdiction

In 1995, the legislature of Texas adopted a new Public Utility Regulatory Act (PURA95), which

directed a substantial reorganization of the Public Utility Commission of Texas (PUCT or the
Commission). The Commission as reestablished consists of three commissioners, appointed by

the governor for staggered, six-year terms, with the advise and consent of the state senate. The

powers and duties of the PUCT include establishing “a comprehensive regulatory system which
is adequate to the task of regulating public utilities . . . to assure rates, operations, and services
which are just and reasonable to the consumers and to the utilities.”

Under PURAO95, the jurisdiction of the PUCT is limited to regulation of electrical energy (Title

II) and telecommunications (Titld). Within that context, the PUCT is given significant

authority to carry out the objectives of PURA95 with regard to enhancing competition in local
service. For example, the provisions of §81.101, 3.001, 3.051, and 3.458 would appear to give
the Commission jurisdiction to require all holders of certificates of convenience and necessity to
actively work toward redundant interconnection. PURA95 does not make any specific reference
to system security or infrastructure protection. The Commission has adopted a policy of
monitoring industry compliance with FCC orders with regard to priority of restoration of service
after an interruption. The PUHmMergency Procedures for Telephone Utilities requires local
exchange companies to report service outages of four hours or more that affect:

*  50% of the toll circuits serving an exchange,

* 50% of the extended area service circuits serving an exchange,

* 50% of a central office, or

* 20% or more of an exchange’s wire center access lines.
These procedures also require that in the event of a major emergency (e.g., loss of major portions
of local service due to fire, floods, hurricanes, freezing, sabotage, or war), the PUCT is to be
notified as soon as possible. However, according to a respondent at the PUCT staff, no specific
state response plan standards have been established by the PUCT. The PUCT is relying on the
industry to meet emergency response needs by reliability standards and the return-to-service

prioritization determined under federal guidelines. The Commission has appointed one of its
members to represent Texas on the National Network Reliability Council.
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Techniques of Requlation

Under the PURA95, the PUCT carries out its responsibilities principally through the ratemaking
process. The PUCT uses economic incentives to gain its objectives of quality and reliability of
service, universal availability, and financial stability for the industry. System security has not
been a stated objective for the ratemaking process. The PUCT isrequired to report periodically
to the state legislature on avariety of subjects. Infrastructure protection is not included in any of
thesereports. PUCT staff indicated that assessing and addressing security and infrastructure
protection are implicitly made the responsibilities of the industry, not the PUCT.

3.3 Regulationsand Critical Infrastructure Protection
3.3.1 Impact of Regulationson Critical Infrastructure Protection

Threats to Information and Communications Infrastructure

To assess the impacts of regulations on information and communications infrastructure
assurance, it is necessary to characterize the types of threats being considered. Appropriate
protective measures may depend on the type of threat contemplated, although some measures
may be common to all threats. Threats to information and communications may be divided into
three types:

1. Systemdestruction. Hostile elements might attempt to destroy a data bank or communication
system so that it cannot be used at al (e.g., bring down alocal [big city] telephone network or
long distance service). Thistype of threat might involve either physical assault (e.g.
bombing a key facility) or cyber attack.

2. Corruption or destruction of data (cyber threat). Hostile elements might attempt to corrupt
or delete information in key systems. For example, they might try to disrupt banking,
commerce, or utilities by “hacking” into particular systems and introducing false or
misleading data, deleting data, or deliberately manipulating the system in certain ways (e.g.,
turning off power grids or disrupting market trading)

3. Unauthorized access to information. Hostile elements might attempt to use information
systems to obtain data that is classified, proprietary, or “private” in the personal sense. While
potentially harmful, such actions fall more appropriately under the category of national or
industrial espionage rather than terrorism.

4. Theft of service.

5. Service abuse.

Discussions of information security may focus on one type of threat or encompass all of them.

“Access” to a computer system is often discussed, on the basis of the assumption that it may lead

to any on of the three consequences above.
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Impacts of Current Requlations

Asindicated by the sample of regulatory agencies discussed in Section 3.2, few regulations
directly address information and communication system security. At the federal level, there are
criminal sanctions for tampering with the Public Switched Network (PSN) and national security
information. These penal statutes promote system protection by deterring some who would
intentionally tamper with the PSN.

Law enforcement agencies, intelligence agencies, and the military all have specific regulations
regarding operational security (OPSEC), system security (SY SEC), and information security
(INFOSEC). However, these regulations address only data and systems under the direct control
of the government and only indirectly affect security standards for the PSN.

Apart from standards for systems used by the government and those directly related to national

security, the development of standards that specify protection of dataisin itsinfancy. Current

regul ations emphasi ze system reliability rather than system protection. To asignificant degree,
all of the equipment standards, frequency separation specifications, and reliability measures do
affect system security, but only tangentially.

At the state level, the regulatory bodies focus primarily on economic considerations. State
regulators are principally concerned with consumer protection and investor confidence. They
must ensure that telecommunications service is available to the greatest number of people for
whom such service can be economically provided. Additionally, they must ensure that investors
in utility securities have confidence in the health of their utilities and will thus accept favorable
Interest rates on the bonds and debentures that must be sold to finance the needed infrastructure.
Security per se has not been amajor concern. A notable exception is the State of Illinois, which
adopted security requirements for telephone switching stations after an accidental fire caused a
significant disruption of service.

A fire at aswitching facility in Hinsdale, Illinois, resulted in a serious, extended loss of telephone
service over alarge suburban area. In response, the Illinois Commerce Commission, in
conjunction with the Office of the State Fire Marshal and the Illinois Emergency Management
Agency, promulgated special rules for telephone utilities (83 IAC 785). Theserulesrequire al
switching facilities to have physical security in the form of adoor lock, card control entry, or
security guard to prevent unauthorized entry or malicious disruption of service. Each facility
must have alock box system to facilitate access to the telecommunications equipment during an
emergency situation. Each telephone utility must develop procedures providing for the continued
operation of its servicesin the event of natural or human-caused disasters, including priority
restoration of critical services such as police, fire departments, hospitals, and 911 service. In
addition, each utility must notify the Illinois Emergency Management Agency of any major
service outage expected to last 12 hours or more. Each switching facility must have a direct
alarm monitoring communication channel to afire department. All electrical service to
switching facilities must meet fire code requirements.
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In addition, the ICC requires central officesto have areserve battery supply of five hoursin
locations where emergency power generators are not installed and three hours where they are. In
central offices that have more than 3,000 working lines, a permanent power generator must be
installed. There are also requirements to ensure that emergency systems (911 service) are not
interrupted, which include physical security for all vital equipment to prevent malicious
disruption of service, and wherever practical, underground service entrances for electric and
telephone service.

Effect of Deregulation and Technical Change

In the last decade, there have been a great multiplication of information and communication
services, brought about partly through industry deregulation and partly through the devel opment
of many new technologies and products. The popularization of cell phones, cable television,
satellite communi cations, home computers, the Internet, distributed computer networks,
electronic banking, and many other products and services has greatly increased the role of the
information and communications industry in business and personal life. Thistrend is anticipated
to continue for at least the next decade as well.

In the communications industry, one result of this trend may be an increase in the natural

resiliency of the infrastructure. Twenty-five years ago, essentialy all general-purpose personal

and business communications were conducted via a single company’s network. This system
worked well and incorporated some redundancy and safeguards against breakdown. However, it
is far different from the current situation, in which multiple long-distance providers have
independent trunk networks, cellular telephones, and widespread access to the Internet. There
are now many more ways to get a message from point A to point B. In addition, local telephone
service is currently being deregulated, and it is anticipated that this will lead to further
redundancy in local networks, as independent local nets and switching equipment are installed.
In this respect, the information and communications industry may differ from other
infrastructures (such as gas distribution or rail transport), where deregulation appears to be
leading to decreased capacity margins and reductions in the physical redundancy of the system.

Another effect of the current regulatory climate is that protection of information and
communications is a major private-sector activity, undertaken by commercial and industrial
firms. Firms performing information-intensive work have developed methods of data protection
and transmission to ensure privacy and have a reservoir of expertise in this area. There are
tremendous business incentives to protect vital information, and the market has responded with
methods and equipment for doing so. All this has occurred without benefit of regulatory
intervention or standards.
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3.3.2 Measuresfor Improvement

Governmental Recommendations

A number of federal-level groups have been studying information and communications security
and have devel oped recommendations on how to proceed. The Nationa Communications
System (NCS)* has recommended further study to identify and characterize the nature of the
threat to our nationa information infrastructure. In addition, the NCS has recommended that
government and industry cooperate to develop:

* Protocols for industry-government information exchange regarding threats and risk;

* Protocols and mechanisms for information protection that are cost-effective and will not
unduly impede communications;

» Statutes and regulations to implement such protocols, as needed; and
» Prioritiesfor investment in infrastructure to reduce vulnerability.

The Network Reliability and Interoperability Council (NRIC), an FCC-chartered group, has

studied telecommunications network accessibility and security. This group warns that “without a
full range of security measures in place, both systems and data are in danger of misuse,
corruption, and loss of confidentiality’” The NRIC has developed recommendations on
government-industry cooperation that are somewhat similar to the NCS recommendations. In
addition, the NRIC has recommended expansion of reporting requirements for outages and
suspected attempts at intrusion. In interviews, members of the NRIC and FCC staff expressed
concern that the reporting standards for outages affecting especially important classes of service
such as major airports, military installations, government facilities, nuclear power plants, and 911
special facilitie® were not rigorous enough for the growing complexity of the system. There

was a strong consensus that an improved automated reporting system, with a greater ability to
discriminate among kinds of system interferences and outages, was needed. Such a system
would need to be augmented with regulatory language requiring additional and more finely
focused data capture. Changes of this kind are unlikely to occur if left strictly to the competitive
pressures of a deregulated industry.

The NTIA has focused on protection of personal information. The NTIA has recommended that

* The NCS was established in 1963 to provide oversight of systems to support critical diplomatic, military, and
intelligence communication. It has assumed a prominent place in discussions of current vulnerabilities of the
national communications and information infrastructure.

¥ NRIC Focus Group 1, item 3.01.01.04, opened 2/18/97.

* 47 CFR 63.100.
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national standards be developed for the collection, use, and disclosure of telecommunications-
related personal information. Such information includes personal tel ephone numbers and
addresses linked in databases with employment, age, income level, marital status, purchasing
habits, health records, and other highly persona data.

Industry Perspective

Interviews with numerous industry executives, cited throughout this section, have shown that the

industry is quite cognizant of the need for infrastructure protection. System security is

considered vital to the industry’s economic interests. However, members of the industry are

wary of federal regulation. They consider themselves to be the appropriate entities to address
system security issues. They favor innovative and energetic development of new “best practices”
(which are industrywide methods of dealing with operational security and reliability issues) and
“standards” (which are industrywide technical requirements for dealing with functional
performance issues). Representatives of both established carriers and new entrants see the need
for incentives that will bring them together in a community of interest to develop standards and
best practices.

Recommended Actions

The rate of technological change in the information and communications industry makes it
necessary to adopt new approaches to regulation. If federal and state regulators follow the
traditional process of hearings, followed by promulgation of rules, followed by amendment of the
rules to adjust to emerging needs, they may be caught in a control loop in which their actions will
lag behind reality to such a degree as to be ineffective or even hdtnfistead of the usual

top-down regulatory approach, the opportunity presented by the 1996 Act should be used to
facilitate standard setting on the part of industry. This effort will involve (1) permitting firms to
cooperate on security measures without fear of antitrust prosecution and (2) punishing those who
abuse the cooperative nature of the system as a means to circumvent competition.

The appropriate roles for the government to take in protecting the emerging telecommunications
and information infrastructure are as follows. First, it must articulate a clear statement of the
priority of such protection over the competing goals of fostering competition, growth, and
universal service. Second, it must establish criteria that target public and private development of
solutions to technical issues in infrastructure assurance. Third, it must provide a mechanism
through which the stakeholders in the infrastructure can exchange information about the nature
and extent of threats to the infrastructure.

* The FCC has aways relied on the industry for technical support in crafting federal rules and guidelines. Aslong

asthere wererelatively few membersin the industry and the industry members could stay ahead of the introduction

of new technologies that altered the regulatory landscape, there was adequate “slack” in the process to allow
thoughtful development of these national rules and guidelines. Both the pace of change and the increasing number of
actors have made this process very difficult to manage.
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In developing a national policy that addresses both physical and cyber security, the FCC isthe
best candidate to act as convener of the community of interest. However, the objective should
not be codification of the resulting policy into agency rules, which would then need to be under
constant review and amendment. To provide the appropriate guidance with flexibility, the most
promising approach is to create a government-industry council, modeled after the NRIC* and
charged with addressing infrastructure protection issues. This group would be responsible for
Integrating the recommendations of the federal, state, and industry into measures for
improvement, such as best practices, standards, and research and development objectives. The
forum body should be organized and staffed so that its activities are ongoing and continuous,
with the statements and objectives constantly under review.

Such a council should view its purpose as developing policies aimed at providing the greatest
degree of choice among telecommunications services and products, to the greatest number of
people possible, with the greatest degree of security and reliability that is technically and
economically feasible. Thisis not an easy task, but it can be done if the federal government
regards issuance of rules and regulations as a recourse of last resort, to be used only when
community development of standards, statements of best practice, and research objectives prove
to be unwieldy, unreliable, or unproductive.

“ See asimilar quasi-regulatory structure and function in the discussions of the role of the North American Electric
Reliability Council (NERC) for the electric industry in Sections 4.1.1 and 4.3.1.
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4 ELECTRIC INFRASTRUCTURE

4.1 General Description of Regulation
411 Current Regulatory Environment

Industry Overview

The U.S. eectrical infrastructure is designed and operated to provide electrical power to

industrial, commercial, and residential customers. It is composed of power generating facilities,
high-voltage bulk power transmission lines that carry power over long distances, substations that

“step down” the voltage for local distribution, and local distribution networks that carry the

power to end users. At the level of generating and bulk transmission, the facilities are
interconnected to form networks. Electricity generation and distribution are actively managed (in
real time) on a regional basis to maintain an even supply of power to all users.

The majority of the U.S. bulk power system has evolved into three major networks (power grids),
which include smaller groupings or power pools. The major networks consist of extra-high-
voltage connections between individual utilities designed to permit the transfer of electrical
energy from one part of the network to another and between one utility and another. These
transfers rely on contractual arrangements and adequate transmission capacity. The three
networks are (1) the Eastern Interconnected System, consisting of the eastern two-thirds of the
United States (to the Rocky Mountains); (2) the Western Interconnected System, consisting
primarily of the Southwest and areas west of the Rocky Mountains; and (3) the Texas
Interconnected System, consisting of a significant portion of Texas. The Texas Interconnect is
not interconnected with the other two networks (except for certain direct-current lines). The
Eastern and Western Interconnects have limited connections to each other. The Eastern and
Western Interconnects are completely integrated with most of Canada and have links to the
Quebec Province power grid. The Western and Texas Interconnects are linked with different
parts of Mexico.

The business units that make up the electrical infrastructure include public, private, and
cooperative entities. The ownership structure of this infrastructure is in part the result of past and
present federal programs. For example, the Rural Electrification Act of 1936 (Pub. L. 74-605)

set up the mechanism for creating rural electric cooperatives. Rural cooperatives are consumer-
owned and operated nonprofit utilities. They operate only in rural areas and are generally
unregulated for the production and transmission of electricity within their own territories. These
rural cooperatives can be small concerns serving a farming community or can be large companies
providing electric service to consumers in several states. The federal government also has
established a number of power administrations that generate and sell electricity. Federal
generating facilities are normally hydroelectric dams, but the Tennessee Valley Authority (TVA)
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also operates other types of power plants. In addition to the federal power administrations, there

are numerous state and local government power systems, primarily municipa systems. Some of

these do not generate their own power but instead purchase it from another utility and perform

only local distribution. The remainder of the infrastructure is owned and operated by investor-

owned utilities. Investor-owned utilities constitute the mgjority of the infrastructure. The

business structure of these entities has been shaped by legal constraints. The Public Utility

Holding Company Act of 1935 (PUHCA) (15 U.S.C.A. 88 79-79z), enacted to eliminate holding
company abuses, required them to be composed of a single integrated public utility system
located in and serving a single geographic area.

Overview of Current Requlatory Scheme

Electric utilities are regulated by both federal and state agencies. The Federal Energy Regulatory
Commission (FERC) regulates the interstate wholesale transmission and sale of electricity, and
issues construction permits for power plants and transmission faéfliti@his permitting

process takes into consideration both the public need and the utility’s ability to meet public
demand for electricity and comply with all applicable state and federal regulations. These
permits are issued in the form of FERC Orders, which are enforceable in the U.S. district court of
appropriate jurisdiction. FERC also exercises its economic regulation of electric utilities through
approval of electricity rates and corporate structure (18 CFR 35). FERC has the authority to
order interconnections between utilities when it is determined to be for the public good (18 CFR
32)* FERC also exercises plenary policy-setting authority through the issuance of general
orders. A recent example is the orders implementing wholesale market deregulation (FERC
Orders 888 and 889). Those orders are discussed in more detail below.

State public utility commissions (PUCSs) have jurisdiction over the intrastate retail sale of
electricity. Usually, a state PUC must issue a permit, license, or certificate to an electric utility
before it can begin construction and operation of a generating facility or transmission line. This
permitting process is economic in nature and usually involves a determination that there is a
public need for the electricity to be generated and that construction of the plant is a prudent
investment by the utility. The order may set out specific directions concerning the financing of

the construction and the treatment of the completed plant and the related construction expenses in
the utility's ratemaking dockets. The order may require that certain construction standards and
operational procedures be follow&dMany states regulate the erection of transmission lines,
including the height, tower construction, and spacing of the lines along the utility's easement. In

“ Federal Power Act, 16 U.S.C.A. §791 et seq., and implementing regulations at 18 CFR Part 4.

“ The Department of Energy (DOE) also has authority (under § 202(c) of the FPA) to order temporary
interconnections between electric utilities during emergency situations such as unexpected outages or breakdowns of
facilities.

“ Except for nuclear power plants, which receive a separate license from the U.S. Nuclear Regulatory Commission
(NRC) and comply with NRC construction standards and operational procedures.
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some cases, municipalities may have additional regulations that must be met in erecting or
burying electrical distribution lines within the city limits.

Utilities with nuclear power plants are also under the jurisdiction of the U.S. Nuclear Regulatory
Commission (NRC). The Atomic Energy Act of 1954 (42 U.S.C.A. 88 2011-2296) authorizes

the NRC to regulate the safety aspects of the construction and operation of nuclear power
plants¥ The NRC promulgates regulations, issues construction and operation licenses,
maintains on-site inspection teams, and issues enforcement actions when license conditions or its
regulations are violated.

Although not a regulatory body, a major player in electric reliability is the North American

Electric Reliability Council (NERC). NERC is a voluntary association of utilities formed in

1968 in response to the Northeast blackout of 1965. NERC's mission is to promote the reliability
of the electric supply for North America by reviewing lessons learned; monitoring the existing
system for compliance with NERC policies, standards, principles, and guidelines; and
establishing forward-looking policies, standards, principles, and guidelines to assure the future
reliability of bulk power systems. NERC is proactive in assuring continued reliability of the

power system. As discussed below, despite the presence of federal and state regulatory bodies,
NERC has become the major influence on electric system security.

4.1.2 Current Trendsin Regulation

Federal regulation of electric utilities dates back to 1935, with the enactment of PUHCA and the
FPA. The Federal Power Commission (FPC) was created to oversee interstate transmission and
wholesale of electricity. Its authority was later transferred to FERC.

The recent changes to electric industry regulation started with the Public Utility Regulatory
Policies Act of 1978 (PURPA). Passed in response to uncertainty in the energy market in the
1970s, it allowed nonuitility facilities to generate and sell electricity on the wholesale market.
These qualifying facilities (QFs), either cogenerators or small power producers, sell their excess
energy to public utilities pursuant to contracts that by law set the rate at the purchasing utility’s
“avoided cost.” QFs are exempt from rate and accounting regulation by FERC, regulation by the
Security and Exchange Commission, and rate, financial and organizational regulation by the
state.

The Energy Policy Act of 1992 (EPACT) amended the FPA and further expanded competition
within the wholesale market by allowing exempt wholesale generators (EWGSs), which, once they

“ The Atomic Energy Act of 1946 (60 Stat. 755) established the Atomic Energy Commission (AEC) to administer
the transfer of nuclear power development from the military to the civilian government. The 1946 Act was changed
substantially by the Act of 1954. In 1974, Congress abolished the AEC and replaced it with two agencies. the NRC,
which isresponsible for safety and licensing, and the Energy Research and Development Administration (ERDA),
which was responsible for promotion and development of nuclear power. ERDA was later absorbed by the U.S.
Department of Energy (DOE).
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are so-designated by FERC approval, are exempt from PUHCA'’s corporate and geographic
restrictions®™ Unlike QFs, EWGS' rates or charges are unregulated. EPACT also mandated
FERC to open up the national electricity transmission system to all wholesale suppliers on a
case-by-case basis, thus allowing QFs, EWGs, and others to transmit their power over other
utilities’ transmission lines to wholesale custontérghis mandate significantly affected
FERC's jurisdiction regarding wholesale electricity.

The recently issued FERC Orders 888 and 889 have been instrumental in achieving the goals
mandated by the EPACT. Order 888 addresses the issues of open access (opening the
transmission system to new generating entities) and stranded costs (recovering embedded costs of
facilities that may no longer provide the specified rate of return). Order 889 mandates the

formation of utility-owned information systems and requires them to publish information on the
available transmission capability of all utility-owned and operated primary transmission lines
(Open-Access Same-time Information System [OASIS]).

The electric industry is changing from a fully regulated, vertically-integrated structure to a
competitive structure via unbundling of services and disaggregation of functions. These changes
may create uncertainty as to who is responsible for reliability of the power system. Mergers and
divestitures will occur as companies adjust to enter the competitive markets. Generation will be
separated from transmission and marketing functions. State legislatures are grappling with new
legislation to guide restructuring of the intrastate, retail electric industry. Most of the debate,
however, focuses on the economic impacts of such deregulation on the local utilities, particularly
the recovery of stranded costs, rather than on system reliability.

California was the first to enact a plan for restructuring. California’s plan provides for recovery

of stranded costs through “competition transition” charges: a current customer surcharge, and a
severance fee for customers leaving the utility system to seek competitive rates elsewhere. Rates
for residential and small commercial customers will be reduced beginning January 1998. This
reduction will be funded by revenue bonds to finance the competition transition charges over a
ten-year period. Thus California utilities should enter the competitive market without undue
financial burdens.

The California plan also established an independent system operator (ISO), as recommended in
FERC Order 888, to operate the transmission grid, thus eliminating preferential treatment by
transmission line owners along grid corridors. The plan addresses reliability through the ISO.
The ISO is to seek FERC authorization to perform its system functions and to secure the
generation and transmission resources needed to achieve specified planning and operational
reserve criteria. It must have standards no less stringent than those of the Western
SystemsCoordinating Council (WSCC) and the NERC. It may develop inspection, maintenance,
repair and replacement standards for transmission and distribution systems, specifically aimed at

 Both QFs and EWGs, however, are only power producers and do not own transmission facilities.

“ The law specifically prohibits FERC from ordering wheeling of the power to afinal customer (retail).
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preventing system outages. The ISO, in consultation with the California Public Utilities
Commission, the California Energy Commission, and other Western state agencies, would have
the power to conduct areliability study of the Californiainterconnected transmission and
generation system. The National Association of Regulatory Utility Commissioners (NARUC)
adopted principles at its 1996 Summer Meeting asking legislatures to ensure reliability is
maintained in the restructured industry.

As the changes resulting from these |egislative and regulatory actions work their way through the
industry, NERC has aso had to change its focus. NERC has revised the composition of the

Board of Trustees and its committees to include two new seats representing the "customer”

sector. One of the new seats will likely include an industrial customer representative. The other

seat has not yet been defined. This modification to the Board composition improves the

representation of customer concerns. NERC also decided to sponsor an independent

organization to review its present managerial and technical structure. The “Future Role of
NERC” Task Force will provide its findings to the review team and oversee the review program.
Recommendations are expected to be made available to the board in January 1998.

On January 6, 1997, the NERC Board of Trustees unanimously voted to obligate Regional and
Affiliate Councils and their members to promote, support, and comply with all NERC reliability
policies. This recent change in position from voluntary to obligatory compliance places NERC in
a central position with respect to establishing national standards for system reliability.

The NERC Reliability Compliance Task Force and Future Role of NERC Task Force-Il have
issued a repottabout options to ensure compliance with NERC and Regional Council policies.
The report recommends that each NERC member organization establish formal coordination
agreements with other relevant NERC member(s). Such agreements are to (1) specifically state
the intent of the organization and its members to comply with NERC and NERC member
reliability criteria and (2) establish authority to impose sanctions to ensure compliance with
mandatory protocols. These agreements will then be filed with NERC. In addition, all entities
performing primary reliability functions of generation control (control areas) and system security
coordination must be members of the Regional Reliability Councils in which they carry out their
business. To ensure membership and compliance, the report suggests that regulatory authorities
require mandatory compliance with NERC reliability protocols (NERC certification) as a
condition for approval of tariffs, contracts, licenses, and other instruments. The report also
proposes that FERC ensure that all expenses incurred to meet reliability criteria established by
NERC are fully recoverable through rates.

The NERC task force report also recommends the formation of regional security coordinators
that will be equipped to evaluate regional security plans, perform transmission system
assessments, and start control actions if and when reliability is jeopardized. NERC concludes
that the traditional voluntary compliance approach, with the obligation and cost of providing a

“ Options to Ensure Compliance with NERC and Regional Reliability Council Policies, Standards and Criteria,
October 12, 1996, NERC, Princeton, New Jersey.
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reliability safety net imposed on utilities entering the competitive environment, will no longer
serve the needs of the new, restructured industry. The U.S. Department of Energy (DOE) Task
Force on Electric System Réliability, which isto provide advice, information, and
recommendations to the Secretary of Energy Advisory Board on issues related to the reliability of
bulk electricity systemsin the United States, has completed a draft report entitled An
Organizational Framework for Bulk Electric System Reliability: Functions and
Interrelationships (May 1997). It basically reiterates the NERC mandatory compliance
suggestions.

4.2 Description of Selected Regulatory Agencies.
4.2.1 Selection Method

The following regulatory and nonregul atory agencies were selected because they represent the
significant entitiesinvolved in electric utility regulation: FERC, NRC, DOE, Illinois Commerce
Commission, the City of Chicago, and NERC. FERC isthe primary federal regulatory body
overseeing interstate wholesale electricity transactions. The NRC was chosen because it has sole
jurisdiction over matters of nuclear safety at nuclear power generating stations, which account for
approximately 20% of the electricity generated in the nation. The Illinois Commerce
Commission was selected as an example of a state PUC in a state with a well-devel oped
generating and transmission infrastructure. The City of Chicago was chosen as an example of
local safety or reliability requirements for electric utilities operating within city limits. NERC,
although not a regulatory agency, was chosen because of its historical rolein assuring reliable
power system operation and its current influence over the continued reliable operation of the
electrical infrastructure.

4.2.2 Agency Descriptions
4.2.2.1 Federal Energy Regulatory Commission

FERC is an independent regul atory commission within DOE. Under the FPA, FERC has
jurisdiction over interstate, wholesale sales of electricity by privately owned utilities® FERC
has the power to conduct formal and informal investigations (18 CFR Part 2). FERC is
authorized to issue permits for the construction, operation, and maintenance of powerhouses,
transmission lines, or other works for the development and utilization of power. Itisalso
authorized to establish, review, and enforce rates and charges and prescribe a uniform accounting

“ The line between federal and state jurisdiction is not always easy to determine, but the federal government’s
jurisdiction over electric utilities has been interpreted broadly by the couRPQw. Florida Power & Light Co,

(404 U.S. 453 [1972]), the Supreme Court found that a Florida utility’s sales to another Florida utility through
interconnection transmission lines, together with the simultaneous transfer of electric power from the second Florida
utility to a Georgia utility, was an interstate sale within the jurisdiction of the FPC (FERC's predecessor). Thus, only
clearly intrastate transmission of electricity remains under state jurisdiction (i.e., the local distribution).
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system for the transmission or sale of electric energy. Therefore, every power company
transmitting power in interstate commerce must file with FERC for new construction or
modification of its power generation facilities and the construction of any interstate transmission
lines. They must also file their rates and charges for FERC review. FERC also hasjurisdiction
over corporate restructuring of electric utilities, including mergers and divestitures, and has the
power to order an electric utility to provide transmission services once a good faith request has
been made by another utility. In addition to reviewing and approving individua projects and
rates, FERC aso implements policy by issuing general orders that are applicable to all regulated
power companies. DOE can suggest areas for rulemaking to FERC, however, FERC is not
required to adopt DOE-suggested rules or policies.

FERC aso holds hearings and resolves requests for emergency interconnections made to the
DOE under Section 202(c) of the FPA. FERC has specific regulations pertaining to operations
during a national emergency, including moving its offices and delegating emergency powersto
its staff (18 CFR Part 376). FERC regulations also provide specific exemptions from
certification for certain auxiliary installations constructed solely for use during a national
emergency (18 CFR 2.60).

FERC has the power to maintain and investigate compliance with its permits, and may revoke a
license for non-compliance. After notice and hearing, it may levy civil penalties of $10,000 per
day for non-compliance. An order for civil penaltiesis enforceable in any appropriate district
court of the United States.

4.2.2.2 Nuclear Regulatory Commission

The Atomic Energy Act of 1954 (42 U.S.C.A. 88 2011-2296) authorizes the NRC to regulate
construction and operation of nuclear power plants. The NRC promulgates regulations, issues
construction and operation licenses, maintains on-site inspection teams, and issues enforcement
actions when its regulations or license conditions are violated. The NRC's jurisdiction is limited
to the safety aspects of nuclear power and does not address economic regul&aoificiBas

& Electric Co. v. Sate Energy Resources Conservation & Development Commission (461 U.S.

190 [1983]), the Court found that the NRC regulatory scheme occupied the entire field of
nuclear safety concerns, except the limited powers expressly ceded to the states, and therefore
states did not have jurisdiction over the safety aspects of nuclear power plants. Conversely, the
only economic considerations by the NRC are those that would affect the ability of the utility
applicant to meet safety and health requirements. Therefore, all safety, construction, and
operation regulations applicable to nuclear power plants are under the jurisdiction of the NRC.
Because of the severe health risk and significant economic loss that could result from nuclear
power plant incidents, the NRC has promulgated unusually detailed and comprehensive
regulations applicable to the construction and operation of commercial nuclear power plants.

4.2.2.3 Illinois Commer ce Commission

Under the Public Utilities Act and the Electric Supplier Act (220 ILCS 5/1e184g. and 220
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ILCS 30/1 et seq.), the Illinois Commerce Commission (Commission or ICC) has authority to
supervise the generation, transmission, and distribution of electricity in the State of Illinois,
including construction permitting, rate setting, and reliability standards. In general, the ICC
regulatory supervision of electric public utilitiesis the same as that for other types of public
utilities; see the detailed discussion of ICC powers and authority in Section 3.2.2.4. Generdly,
the ICC's focus is the economic regulation of the power industry in Illinois; however, it has
issued general standards of service for electric utilities (83 IAC 410) and more specific
construction standards for electric power lines (83 IAC 305).

The ICC has a general reliability policy (83 IAC 410.410 - 410.490). Under the policy each
utility must provide reliable service and strive to prevent interruption of electric service. When
interruptions occur, the utility must restore electric service within the shortest reasonable time.
Utilities must maintain records of service interruptions, including the time, duration, and cause of
each interruption. The Commission has the power to adopt electric service reliability standards.

4.2.2.4 City of Chicago

Under the Electric Supplier Act, a public utility supplying electricity within an incorporated
municipality is not subject to the ICC requirements for establishing service territories and
supplying service to other utility service territories. Usually, the utility operates under afranchise
with the city that givesit exclusive rights to serve the city’s citizens and to use the city’s rights-of -
way to extend and construct its facilities and lines. Commonwealth Edison has a 29-year
franchise with the City of Chicago, effective until the year 2021. Commonwealth Edison is still
subject to the jurisdiction of the ICC for reliability, construction permitting, and rate setting.

The City of Chicago has no specific safety or security requirements for the electric lines
Commonwealth Edison maintains or constructs within the city limits. The City of Chicago
Municipal Code sets out very specific requirements for building wiring, meter installation, and
in-building voltage with regard to protecting the public health and safety. The City’s Department
of Environment, Energy Management Division, supervises Commonwealth Edison’s construction
and repair activities to ensure they comply with the National Electric Code, as required by the
ICC.

4.2.2.5 North American Electric Reliability Council

The members of the 10 coordinated NERC Regional Councils and the one Affiliate Council
represent all segments of the electricity supply industry, including investor-owned, federal, and
rural electric cooperatives; state/municipal and provincial utilities; independent power producers,
and power marketers. These entities account for virtually all the electricity supplied in the
United States, Canada, and a portion of Baja California Norte, Mexico. Members from these
entities provide unmatched expertise in the planning, engineering, and operating aspects of
electric system reliability for NERC'’s Engineering and Operating Committees. These committees
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and their subgroups serve the collective needs of the industry by researching and resolving North
American operational and planning issues.

NERC members have historically volunteered to comply with established NERC policies,
procedures, principles, and guides to ensure areliable power system.*® More details on specific
operating policies and NERC’'s move toward obligatory compliance follow in the next section.
4.3 Regulations and Critical Infrastructure Protection

4.3.1 Impact of Regulationson Critical Infrastructure Protection

System Vulnerabilities and Threat Scenarios

Theloss of apower system component (generator, substation, or other piece of equipment)
threatens the generation capacity available to serve the |oads attached to the transmission
network. If sufficient generation and transmission reserve margins are available, system
disturbances may be minor and sags may not be noticeable, because other online system
components respond to the system changes. Continued system operation under these conditions
relies on adequate generation and transmission capacity within and between the areas
surrounding the affected component. In more extreme cases, inadequate generation and/or
transmission capacity can cause electricity from the main power system to be cut off (or shed
load). Isolated islands may form that are left either without a power source or with a power
source that is extremely vulnerable to additional problems. This situation could affect alarge
number of customers connected to the isolated transmission system and reflects an undesirable
system emergency state that calls for careful system restoration procedures.

The following scenarios describe possible threats to or system conditions of the electrical
infrastructure. Some situations describe a general concept that characterizes a particular operating
phenomenon. Other situations highlight the potential for direct sabotage. For all situations,
possible remedies to alleviate these conditions or threats or practical ways to improve current
methods of evaluation are discussed. The discussion also addresses contingency planning, which
can mitigate the impact of sabotage on the reliability of the infrastructure if preventive measures
prove inadequate.

An operating failure can result from either natural causes or deliberate means. The utility’s
response, however, is independent of how the component is taken out of service. As a result, a
system designed to operate under a given set of system disruption contingencies will remain
operable and reliable. Contingencies represent a transmission line, generating facility, or some
other piece of equipment that is taken out of service (becomes inoperable) because of a natural
disaster (e.qg., lightning), equipment failure, or malicious act.

49

Palicies, Procedures, and Principles and Guides for Planning Reliable Bulk Electric Systems, June 1995, and
NERC Operating Manual, December 1996, NERC, Princeton, New Jersey.
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In most respects, isolated sabotage events (single instances of deliberate attack) can be regarded
as single contingency events. These are usually addressed in utility/system contingency planning.
On the other hand, coordinated sabotage events representing multiple contingencies are very
difficult to predict and therefore may not always be adequately addressed in developing a system
contingency list to be considered for emergency planning. The effects of multiple sabotage events
pose the greatest threat to the electrical infrastructure.

Physical Threat

Theloss of apower plant can be accomplished in several ways. Access to plant surroundings

provides away to modify fuel supplies or disable primary transformers, generating equipment, or

system controls. Each scenario results in a different degree of plant malfunction; for example,

altering the fuel supply has less severe results than bombing the turbine-generator. However, the

same system effect is achieved — the plant's generation capacity is removed from service. Risk
of this type of occurrence could be reduced through use of fencing, closed-circuit TV, or security
forces, although these measures would involve costs.

Most substations are unmanned and therefore face an increased risk of sabotage. Like most
substations, transmission lines are located in remote areas, and a person may have air or ground
access to utility rights-of-way with little or no chance of being spotted. In addition, transmission
towers can be felled. It should be noted, however, that they are built to specifications designed to
ensure survival in violent weather. Some instances of attempted sabotage were unsuccessful
because detachment of one or even two legs of a four-legged tower did not bring it down.

An easier way of removing a line from service is to shoot the insulators suspending one of the
transmission conductors. The result is a short circuit when the line comes in contact with the
ground.

Cyber Threat

Cyber threats to control systems are also a concern. Sophisticated electronic systems are used in
operating large electric utility generation and transmission facilities. These systems rely on large
databases, remote sensoring, and telecommunications between NERC members to maintain
control of the energy flow and to ensure system balance. Malicious action against system
components controlled by Supervisory Control and Data Acquisition (SCADA) is possible.
Hackers could, for example, record control signals that were sent over conventional
communications channels and play them back later, causing unscheduled system interference.
Research and development activity to address this problem was recently a topic at the Institute of
Electrical and Electronics Engineers (IEEE) 1997 Winter Power Engineering Society Meeting
("Information Security Issues in Utilities"). Encryption methods are available; however, utilities
would have to upgrade older equipment to accept the additional protocol.
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Requlatory Security Reguirements for Nuclear Power Plants

All commercial nuclear power plants must obtain alicense from the NRC. NRC regulations
specifically state an applicant is not required to provide for design features or other measures for
the specific purpose of protection against attacks, including sabotage, directed against the facility
by an enemy of the United States, whether aforeign government or other person (10 CFR 50.34).
However, the regulations provide for design criteria and performance standards for protection
against radiological sabotage. Under NRC regulations (10 CFR 73.1(a)(1)), the definition of
radiological sabotage includes deliberate acts directed against a nuclear power generating station
that could endanger the public health and safety by exposure to radiation. In establishing
physical security requirements, the NRC defines radiological sabotage as (1) a determined violent
external assault, attack by stealth, or deceptive actions of several persons who are dedicated and
well-trained (including military training and skills), (2) possibly using inside information or
assistance, (3) possessing suitable weapons, up to and including hand-held automatic weapons,
equipped with silencers and long-range accuracy, (4) possessing hand-carried equipment,
including incapacitating agents and explosives for use as tools of entry or for otherwise
destroying reactor, facility, transporter, or container integrity, and (5) using a four-wheel-drive
land vehicle used for transporting personnel and their equipment. It can also include an internal
threat of an insider, including an employee and a four-wheel-drive land vehicle bomb. A
successful act of nuclear power plant sabotage would likely cause significant damage to the plant
and possible permanent shutdown. There would also probably be a significant temporary or
permanent |oss of electrical generating capacity and economic loss to the operating utility.>

The NRC regulations cover design criteriathat specifically address security (e.g., built-in
redundancy, physical separation of independent circuits to minimize the likelihood of
simultaneous failure, and control and monitoring equipment necessary to maintain a
radiologically safe condition during emergencies [10 CFR 50, Appendix A]). These design
features must ensure that the plant is able to withstand and recover from a station blackout and be
capable of shutting down the reactor and maintaining it in a safe condition. In addition, each
application for a permit must include a physical security plan that addresses the identification of
vital equipment, vital areas, and the security systems and subsystems designed to protect them. It
must aso include a safeguards contingency plan for dealing with threats, thefts, and radiol ogical
sabotage in conformance with the requirements found in NRC regulations for physical protection
for plants and materials (10 CFR 73).

NRC regulations for the physical protection for plants and materials require the capability to
prevent entry of unauthorized persons, vehicles, and materials into material access areas and vital
areas. This capability must include a (1) physical barrier system for all vital areas, such that

* NRC regulations also contain detailed specifications for emergency response capabilities on the part of nuclear
utilities and nearby communities; these are discussed in Section 9.
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access to them would require passage through at least three barriers, and (2) perimeter protected
by two separate physical barriers, with an intrusion detection system between the two. The
barrier must incorporate features to prevent forcible vehicle entry. Isolation zones must be
maintained adjacent to all outdoor physical barriers to alow observation of all persons or
activities on either side of the barrier. The protection system must be able to detect any attempts
to gain unauthorized access or to introduce unauthorized material across the plant boundary by
stealth or force. Accessto vital areasislimited to those employees whose duties require them to
enter the area

The plant must have an established, trained, and qualified security organization that can execute
planned responses to emergency and safeguard contingency events (tactical response team). The
regulations recognize internal and external threats. For instance, no plant can assign a member of
the security organization to have direct operational control over more than one of the redundant
elements of aphysical protection subsystem if it could result in loss of effectiveness of security
performance. All security personnel must meet stringent performance standards concerning
physical health and weapon proficiency and undergo an FBI criminal history investigation.

These physical protection systems must be maintained and tested periodically; tests must include
real-time exercises. The plant cannot make changes to its safeguards contingency plan that
would decrease the effectiveness of the security plan or guard training and qualification plan
without prior approval of the NRC. Therefore, sabotage against a nuclear plant would require an
extremely well-trained, well-equipped terrorist force or the criminal intent of a very high-placed,
knowledgeable employee. Other components of the power system are not so well-protected.

Requlatory Security Reguirements for Nonnuclear Facilities

Policy 4 of the NERC Operating Manual requires only minimal physical security for electric
systems. This policy requires monitoring equipment that will bring important deviationsin
operating conditions to the system operator’s attention and will indicate, if appropriate, the need
for corrective action. Each control area must have sufficient metering to ensure accurate and
timely monitoring of operating conditions under both normal and emergency situations, including
evaluating the loss of significant transmission or generation facilities. Policy 4 also provides
that, where practical, critical unmanned facilities should be monitored for physical security, and,
at a minimum, scheduled inspections and preventive maintenance should allow the utility
personnel to monitor the conditions of these facilities.

The Illinois Commerce Commission regulations do not require specific physical security for any
component of an electric utility’s system. They do provide that all electric supply and
communication lines and equipment must (1) be defined, constructed, and maintained to meet
those portions of the National Electric Safety Code adopted in the regulations (83 IAC 305) and
(2) generally be able to provide safe, adequate, and dependable service. All distribution lines
must have protective devices to effect shutdown in case of a power surge.
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Ensuring Reliability after an Interruption

No federal or state regulatory body or legislation provides a concise definition of reliability;
therefore, it is appropriate to adopt the definitions and standards of NERC as the basis for
discussion. NERC definesreliability as the "degree to which the performance of the elements of
that system results in power being delivered to customers within accepted standards and in the
amount desired.">" A reliable power system gives customers what they want, when they want it.
The "ability of the bulk power electric system to withstand sudden disturbances such as electric
short circuits or unanticipated loss of system components' refers to the security of the power
system. Thereis arelationship between reliability and system security in that a secure system
assures areliable system. A secure system remains operable after system emergency
contingencies occur; it also successfully adjusts for transmission or generating capacity that was
removed because of the loss of a critical component. A reliable system provides the adequacy
and security needed to react to emergency contingencies. The ability of a system to adjust and
continue service after loss of acritical component iswhat ensures the viability of the electric
Infrastructure when preventive measures have failed.

The NERC regions all practice methods to measure and model system security.”® Models are
created to simulate the system impacts of individual and multiple contingencies. A single
contingency represents a single component failure. Considering the size of a power system, there
are literally millions of possible contingencies. Model simulations are used to understand the
system response to these contingencies and to assure continued system operation. Operational
guidelines that direct how system operators are to adjust the system if such events take place
result from these smulations. The practice of modeling these system contingencies greatly
contributes to the reliability of the electric power infrastructure.

A critical element of these studiesis the accuracy of the selected contingencies. A great deal of
system expertise, effort, and advanced modeling software is expended in defining the
contingencies represented on the contingency list. If a specific contingency is not explicitly
model ed, the system response to it cannot be examined and anticipated. The NERC Reliability
Assessment Subcommittee (RAS) reviews and assesses the overall reliability of the regiona bulk
electric systems to ensure that each Region conformsto its own planning criteria. The planning
reliability criteria of the Regional Reliability Councils are published by the Reliability Criteria
Subcommittee (RCS). Thusthe RCS would be alogical group to consult regarding inclusion of
sabotage-based scenarios in contingency planning.

In situations of direct sabotage, a piece of equipment is "prematurely” taken out of service.
Regardless of whether a component naturally fails or is deliberately made to fail, the event is
viewed as a single contingency that may be represented in the contingency list. This concept is
important to understand, since standard modeling practices apply equally to deliberate events and

* Reliability Concepts, NERC, Princeton, New Jersey, February 1985.

* Overview of Planning Reliability Criteria of the Regional Reliability Councils of NERC, North American Electric
Reliability Council, Princeton, New Jersey, April 1988.
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natural events. Aslong as the contingency is a member of the contingency list, the event can be
simulated, system security can be evaluated, and impact mitigation can be planned. Inasimilar
manner, selected multiple contingencies are included in the contingency list, although they pose a
greater threat to continued system security. This information must be kept in mind when
considering the impact of deliberate power system attacks.

The stepsinvolved in selecting, simulating, and evaluating the impacts of contingenciesis
considered a system planning activity. In the event that contingencies do occur, NERC policies
dictate how the industry is to respond to these events and report them. An example of these
policies are found in the NERC Operating Manual. It presents specific criteria, requirements,
and guidelines with regard to particular system operating characteristics and procedures.
Guidance is provided for generation control, transmission, system coordination, emergency
operations, operations planning, telecommunications, and operator training issues.

The NERC Operating Manual addresses the need for each utility in the control areato maintain a
level of operating reserve sufficient to account for system equipment forced outage rates.
Following loss of resources or load, a control area must take appropriate stepsto return the
system load to its predisturbance level within 10 minutes after the start of the disturbance. When
an operating emergency occurs, a prime consideration isto maintain parallel operation
throughout the interconnection. Each system and control area must promptly take appropriate
action to relieve abnormal conditions. A system, control area, or power pool that experiences or
anticipates an operating emergency must communicate its current and future status to
neighboring systems throughout the interconnection. Systems able to provide emergency
assistance then make their capabilities known to the burdened system. Other systems may be
notified through predetermined communication paths whenever the system suspects or has
identified a multi-site sabotage occurrence or asingle-site sabotage of acritical facility. If
necessary, the system has a predetermined methodology for shedding load to accommodate the
entire interconnected system.

An issue recently arose concerning the original NERC System Coordinators Committee proposal
for prioritizing customers, which alowed a utility to interrupt nonutility firm customers before
utility firm customers. The proposal was in contravention of FERC's pro forma tariff
regulations, which prohibit discrimination between similarly situated customers (i.e., al firm
customers). NERC and FERC worked together informally to redraft the proposal to meet FERC
nondi scrimination requirements, using a pro rata interruption methodology for all similarly
situated customers whose |oad was determined to be affected by the contingency.

All disturbances or unusual occurrences suspected or determined to be caused by sabotage must
be reported to the appropriate governmental agencies, including the FBI and regulatory bodies.
Each control area must have procedures for recognizing sabotage events on its facilities and
multi-site sabotage affecting larger portions of the interconnection and for making its system
operators aware of them.

A set of plans must be developed and implemented for each system, control area, pool, and
region within NERC to cope with operating emergencies. These plans must enable the system or
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pool to mitigate, to the fullest extent possible, the effect of a capacity or energy emergency on its
customers. These must include operating and coordinating agreements between neighboring
systems or pools to provide emergency assistance. Such assistance may include supplying
reserve generating capacity for alimited period of time. The system operators also must have
authority to implement manual load shedding when necessary.

Reports of any emergency conditions or abnormal events, which in the opinion of the reporting
utility could constitute a hazard to maintaining the continuity of the bulk electric power supply
system, must be reported to the DOE Emergency Operating Center (EOC) within 24 hours. The
NERC Operating Manual provides for regional and interregional emergency telecommunications
networksin Appendix 7A. Each network consists of a preset conference call that interconnects
coordination centers in the regions within each interconnection. The NERC Operating Manual
even sets out call procedures. There are hotlines for aid in emergency or near-emergency
situations, which cannot be solved by normal contiguous interconnected system communications.
The telecommunication networks are to be tested weekly to assure operation during emergency
conditions.

NERC consistently modifies and updates these policies as specific events reveal policy
deficiencies. Considerable practical experience has been gained from analyzing actual system
disturbances.®® These studies provide insight on whether to reenforce or change existing policies.

Most of these events represent localized problems that affect a small number of customers, if
any. In the event of alarge-scale incident, NERC assigns focused task forces to study and publish
adetailed accounting of the events leading up to the specific situation.>* Both report formats
typically summarize the situation, describe the sequence of events, describe power restoration
procedures, draw a series of conclusions, and identify a set of recommendations intended to
prevent similar incidents. Similarly, specific changesto NERC policies may be proposed to
reduce the likelihood of reproducing similar situations in the future. Again, NERC’s methods
provide a proactive means of acquiring and including lessons learned into operational procedures
to increase overall system reliability.

Availability of Sensitive Data

FERC Form 715, Annual Transmission Planning and Evaluation Report, provides NERC
regional load flow datato the general public. This data could be used by an experienced energy
system modeler to pinpoint potential weak network facilities or interconnections. This poses a
risk to system security by providing information on the system topology and likely vulnerable
areas. Unrestricted access to this data was a controversial issue before Form 715 was ordered.
Now the FERC bulletin board system (BBS) offers the data free of charge. Anyone can log onto
the BBS by typing a name and password; there is no mechanism to verify the name or company

* 9ystem Disturbances, NERC, Princeton, New Jersey, July 1996.

* For example, see Report on Electric Utilities Response to the Cold Wave of January 1994, NERC, Princeton, New
Jersey, April 1994.
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affiliation. The system provides downloadable data files, including annual reports, rates,
planning area reports, and other documents. In addition, similar information, including the date,
time, duration and cause of outages experienced by every NERC member, isavailable on the
NERC Internet site (http://www.nerc.com/dawg/database/dawg-96.html). The exact potential for
abuse is difficult to determine, since some amount of system expertise is still required to derive a
contingency set that causes trouble. However, it is possible that access to this data could enable
an intelligent hostile element to establish a contingency list, prioritize the effects of represented
contingencies, and produce a multiple contingency disturbance that could bring down the system
In some manner. Access to the contingency set, whether derived from the FERC Form 715 data
or purchased from adisgruntled utility employee, poses a significant risk to electrical
infrastructure protection.

In addition, with the development of the OASIS, even more information will be easily available
concerning the routing of interstate, wholesale electric sales throughout the nation. Also, to
facilitate the wheeling ordered by FERC Order 888, independent system operators (1SOs)
(centralized control points) may be developed for many power pools and interconnections to
broker the movement of electricity from control areato control area® This again will tend to
concentrate information on generation and transmission adequacy in one database.

4.3.2 Measuresfor |mprovement

From discussions and professional interactions at conferences and meetings, one can sense that
utilities sincerely want to provide areliable product to their customers. Asit doesin any
business, risk plays arolein both reliability and earnings. If utilities had the option, they would
install state-of-the-art equipment designed to provide the most reliable operation for their given
transmission and distribution network configuration. However, in the deregulation climateit is
necessary to closely monitor costs. The open market will send the proper price signals when
transmission bottlenecks become a limiting factor in assuring economical power.

One simple improvement in the present regulatory structure would be to reduce the red tape
associated with recovery of costsincurred to improve reliability. The NERC report, Options to
Ensure Compliance with NERC and Regional Reliability Council Policies, Sandards and
Criteria, recommends that FERC ensure that all expensesincurred to meet reliability criteria
established by the NERC are fully recoverable through rates. After short-run improvement costs
are recovered, the long-run benefits of relieving these bottlenecks are as follows: increased
transfer capability, increased transmission margins, improved operating flexibility in the event of
natural or deliberate interruptions, and reduced customer costs.

* In the California electric utility restructuring scheme, when the | SOs are formed the utilities will transfer their
transmission grids to the SO and either sell or lease their control centers (computers and al) to the 1SO.
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The analysis of regulatory impacts on critical electrical infrastructure protection in Section 4.1
suggests four areas for possible initiatives to improve security. Three of the four are aimed at
preventing attack, and the fourth is aimed at preventing widespread consequences from an attack.

1.

Develop higher standards for physical security at vulnerable nonnuclear facilities. As
discussed, security standards for nuclear power plants are extensive and apparently
effective. Security standards for physical protection of nonnuclear facilities such as
power plants and substations are much narrower in scope. To improve overall system
security, one approach would be to research cost-effective measures to enhance security
at such facilities. A model standard for implementing such measures could then be
developed for adoption by NERC and state regulatory bodies. Uniform application of
requirements would help ensure that these measures do not interfere with the market by
favoring some firms over others.

Develop methods for protecting against cyber attack on control systems. As discussed,
network control systems are considered vulnerable to intercept and interference. An
obvious response would be to develop methods or protocols for protecting this
information, either through the use of physically secured transmissions or through
encryption or other data-protection methods. Regulatory action to require use of such
protections may be appropriate since they might be cost-effective from an overall system
standpoint, yet not so from the standpoint of any given company.

Control key information that identifies system vulnerabilities. Information on system
configurations that might benefit hostile elements is currently available over the FERC
BBS, on the Internet, and via Freedom of Information Act requests. Placing controls on
such information might serve a protective function. However, research would be needed
to determine whether (1) information can practically be controlled without substantially
interfering with normal or emergency operations and (2) control of thisinformation
would run counter to any current regulatory disclosure requirements.

Add mor e sabotage-based scenarios to NERC contingency modeling and planning.
Modeling and planning for system contingencies by NERC is the main method by which
the electric industry assures that local emergencies do not become regional or national
emergencies. Some sabotage-based scenarios are already part of this planning. It might
be worthwhile for a government-industry group to examine this planning and determine
whether other plausible scenarios should be considered.
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5.1 General Description of Regulation
5.1.1 Current Regulatory Environment

Natural Gas Industry Profile

Natural gasis produced at privately owned wells located throughout the United States. Some
wells are located on private lands. Others are located on federal lands leased from the U.S.
Bureau of Land Management (BLM) or under leases of rights on the Outer Continental Shelf
(OCS), which is under the jurisdiction of the U.S. Department of Interior (DOI), Minerals
Management Service (MMS).>*® The gas is pumped, either as a by-product of oil production or
asasingular product, and transported along gathering lines to a consolidation/compression
facility. Natural gasis also imported from (and exported to) Canada and Mexico along
international pipelines. Liquefied natural gas (LNG) is also imported viatank shipsto port
facilitieswhereit is stored, then converted to the gaseous form for pipeline shipment. The safety
regulation of LNG facilitiesis under U.S. Department of Transportation (DOT) jurisdiction.
However, states may have requirements for liquefied petroleum gas (LPG) and compressed
natural gas (CNG) facilities.

The gasis then transported along a network of interstate and intrastate pipelines that traverse the
48 contiguous states and Alaska. These pipelines are owned and operated by pipeline companies.
Pipeline companies are engaged in the transportation of natural gas; however, these companies
may have sister divisions or companies engaged in production or distribution operations. The
gas can be delivered to the ultimate consumer either directly from the pipeline, asis the case with
some industrial or commercial facilities, or to an interconnection (city gate) with alocal
distribution company (LDC) for transportation along distribution lines to homes and businesses.

Overview of Natural Gas Reqgulation

As discussed below, each of the natural gas system components (production, transportation, and
distribution) is regulated by different regulatory bodies.

* MMS hasjurisdiction over areas except those specific areas under state jurisdiction that are delineated by using a
formula. For Texas and the Gulf Coast of Florida, it is three marine leagues (approximately nine nautical miles)
seaward from the baseline from which the breadth of the territorial seasis measured.
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* Production facilities are subject to both economic and environmental regulation.
Economic regulation of natural gas production addresses well drilling, well management,
and management for gathering, treating, and compressing gas for pipeline transmission.
In general, privately owned production facilities are under the jurisdiction of the state in
which the facility islocated. Production facilities located on federal lands are regulated
viathe terms of their lease by the BLM. The MMS exercises control vialease terms of
facilities located on the OCS. Production-related facilities are aso subject to
environmental regulation by the U.S. Environmental Protection Agency (EPA) and its
authorized state counterparts. Applicable environmental regulations include those
pertaining to waste disposal and air emissions.

» For interstate pipelines, the economic aspects of wholesale transportation and sales of
natural gas are within the jurisdiction of the Federal Energy Regulatory Commission
(FERC). Pipeline safety and construction standards for interstate transportation pipelines
are under the DOT.

» For intrastate pipelines and LDC distribution lines, pipeline safety and construction
standards are within the jurisdiction of the state agency (certified by DOT). The
economic aspects of intrastate, retail transportation and sales of natural gas (intrastate
pipeline companies and LDC public utilities) are regulated by the state public utility
commission (PUC).

Oil Industry Profile

Like natural gas, oil is produced at privately owned facilities located throughout the United
States. These facilities may be located on private land or on leased federal lands, including the
OCS. Although there are small independent producers, the major oil companies (the 20 largest,
vertically integrated, multinational oil companies) predominate the oil industry. The
independents vary in size and generally are not involved in every stage of the oil industry. Most
engage only in production and sell their crude product to the major oil companies or to smaller
independent refineries. In the case of gasoline, the oil companies and refiners sell to other
wholesalers or sell at retail from their own gas stations or under contract with independent gas
stations. Other grades of oil are also sold to end users or to retailers (e.g., fuel oil suppliers). In
some cases, oil or oil products are shipped via pipeline directly to large industrial customers.
Most wholesale transportation is by pipeline or truck to alocal end terminal, where the product
Is stored and then transported by truck to individual customers such as gasoline stations.

Overview of Oil Regulation

The regulation of oil production facilities (including treatment facilities such as refineries) is
generally under state jurisdiction, except for facilities operating under lease on federal lands or
the OCS. Qil producers are generally subject to state regulations concerning well drilling, well
management (including maximum production limits), gathering equipment, storage, and refining.
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They are also subject to environmental regulations (including requirements for spill prevention
and emergency response) administered by the EPA and its authorized state counterparts.
Emergency response and personnel safety for off-shore production facilities on the OCS come
under the jurisdiction of the U.S. Coast Guard and MMS. However, pipelines running from
production facilities to on-shore facilities (that are not gathering lines) are under the jurisdiction
of DOT.

Safety and construction standards for interstate oil transportation pipelines are under the
jurisdiction of DOT. Intrastate pipelines are similarly regulated by state agencies under DOT-
certified programs. Most economic regulation of oil pipeline construction, both interstate and
intrastate, ended in 1994. However, oil pipelines must still file simplified rates and tariffs for
transportation services with the FERC (18 CFR Parts 340-342).

Complexity of the Oil and Gas Regulatory Scheme

The regulatory scheme for oil and gasis complex and divided among many agencies. There are

numerous provisions and exceptions to particular parts of the scheme for particular types of

equipment or situations. In some cases, the scope of a particular agency’s jurisdiction may
extend only to production equipment or only to transmission or distribution equipment, but the
real world of oil and gas systems does not always fall neatly into these categories. Therefore,
determining who has jurisdiction and what rules apply to a given location is sometimes difficult.
For example, DOT has issued regulations prescribing minimum safety standards for pipeline
facilities, covering the construction, maintenance, and operation of gas and oil interstate
pipelines. The scope of these regulations includes the gathering, transmission, and distribution of
gas by pipeline and the storage of gas, but does not include the gathering of gas through
unregulated gathering lines in rural locations located outside the limits of any (1) incorporated or
unincorporated city, town, or village; (2) any other designated residential or commercial area
(including a subdivision, business, shopping center, or community development); or (3) similar
populated area. DOT-regulated transportation of oil includes the movement of petroleum or
petroleum products by pipeline or the incidental storage of such products but does not include oil
moving through gathering lines in a rural area; on-shore production, refining, or manufacturing
facilities; or storage or in-plant piping systems associated with on-shore production, refining, or
manufacturing facilities. The safety aspects of gathering lines and distribution lines in rural areas
or within production facilities are generally under the jurisdiction of state pipeline safety
regulation.

The complexity of the regulatory scheme may or may not be a problem for the oil and gas
industryper se; however, it can complicate efforts to institute changes in the regulations to
accommodate new policiés.

* See Appendix A to 49 CFR Part 195 - Delineation Between Federal and State Jurisdiction - Statement of Agency
Policy and Interpretation.
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5.1.2 Current Trendsin Regulation

Derequlation of Natural Gas

Federal regulation of natural gas began with the Natural Gas Act (NGA) passed in 1938.
Regulation of natural gas under the NGA was implemented by the Federal Power Commission
(FPC).”® The NGA allowed pipelines to transport gas from producers to customers across state
boundaries. The NGA applied to interstate pipeline companies only; gathering, production, and
distribution facilities were not included. However, the FPC’s jurisdiction under the NGA was
extended to producers by the Supreme Court.® After arelatively long quiet period, oil and gas
shortagesin the 1970s led to aseries of legislative changes. In 1978 Congress passed the
Natural Gas Policy Act (NGPA), which moved from cost-based, utility-type regulation toward a
pseudo-free market pricing scheme. The NGPA had a built-in time schedule for price
deregulation, and a substantial portion of gas was deregulated by January 1985. In 1989, the
Natural Gas Wellhead Decontrol Act (NGWDA) removed all remaining NGPA wellhead price
controls and eliminated all NGA filing requirements for natural gas producers. This situation
created a competitive market and the start of market-based wholesale rates. As discussed below,
pursuant to FERC Orders 436 and 636, producers and users of natural gas now have open access
to the network of pipelines on a contractual basis with pipeline companies. However, FERC
still requires pipeline companies to obtain approval for corporate merger and divestiture, obtain
permits for constructing interstate pipelines, and file rates for transporting natural gas along those
pipelines and for operating storage facilities connected to the pipeline.

The 1980s brought gradual deregulation of natural gas production pricing. In 1984, FERC issued
Order 380, which outlawed minimum bills, giving customers the opportunity to purchase low-
cost supplies while avoiding the high-cost old contracts. The following year, FERC issued Order
436, which required pipelines to provide separate transportation service to other producers, thus
allowing marketers and end-users to compete. Finally, FERC Order 636 (August 1992)
completed deregulation by forcing pipelines to fully unbundle their merchant, transportation, and
storage services, thereby alowing for market-based prices and creating a secondary pipeline
capacity market.

The recent changes in federal regulation of natural gas pricing effectively segment the industry
into three parts: producers, interstate pipeline operators, and intrastate pipelines and distribution
networks. Members of each of these groups are now more or less free to contract for the sale,
purchase, and transportation of natural gas on an as-needed basis and at mutually negotiated
prices. However, thereis still federal oversight, and the federal government can act to aleviate
shortages if they occur.

* The FPC was the predecessor to the FERC. Intrastate pipelines (Hinshaw pipelines) are not subject to NGA
jurisdiction but to the jurisdiction of the applicable state agency.

* Interstate Natural Gas Co. v. FPC, 331 U.S. 682 (1947) and Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672
(1954).
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At the state level, the trend is for state PUCs to follow the federal pattern of deregulating pricing.
However, other aspects of state-level regulation, such aswell production limits and pipeline
safety requirements, are still closely regulated, as detailed below.

Derequlation of Qil

Asdid natural gas regulation, oil industry regulation underwent significant changes beginning in

the 1970s, leading to wholesale pricing deregulation in the 1990s. The Emergency Petroleum
Allocation Act of 1973 (EPAA) gave broad authority to the President to regulate oil production

and wellhead prices to stimulate domestic exploration and production. The President was also
authorized to establish priorities among end users in times of shortage. In 1979, President Carter

used his EPAA authority to begin a phased decontrol of oil and oil products regulation.

Economic regulation of oil products was essentially ended under Executive Order 12287

(January 28, 1981). In 1992, FERC jurisdiction over oil transportation pipelines was reduced to

the acceptance of simplified rate filings, and in 1994 FERC'’s authority over permitting the siting
and construction of oil pipelines was repealed altogether. Although the federal economic
regulation of oil and natural gas production has in effect ended, production functions and pipeline
construction are still regulated at the state level.

The deregulated oil industry is in an economically challenging situation. The number of

refineries has decreased from more than 300 to 165 over the past 15 years. The profit margins
have decreased while the competition, particularly from overseas companies, has increased.
There has been an increase in environmental regulation, in part from the closing of loopholes and
exemptions that once protected the industry. Recent environmental trends include (1) producers
having to report data for the EPA’s Toxic Release Inventory, (2) compliance with air quality
standards, (3) an increase in safety programs, and (4) restricted exploration. All of these result in
increased costs to the oil industry. The EPA's Toxic Release Inventory requirements are projected
to cost producers more than $100 million per year. Increased air quality standards and reduced
emissions require major capital investments in environmental technologies. In addition, because
of environmental concerns, some potential oil-producing areas, such as the Arctic Refuge and
recent finds off the coasts of Florida and North Carolina, are not being opened up to producers.
These regulatory changes and access restrictions will ultimately increase the cost of production
and lower the amount of domestic production.

In addition, the construction of new natural gas and oil pipelines must now confront the
opposition of environmental groups and communities. Recently in lllinois, a request for
permission to build an oil pipeline through a suburban area was denied by the lllinois Commerce
Commission for failure to demonstrate a public need. The Commission found the desire of one
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refinery to obtain lower-cost, additional oil supplies was not sufficient to establish a public need
and invoke the Commission’s power of eminent domain, when compared with the concerns of
affected communitie®.

Decreased Margins in Capacity

Economists link competitive markets and efficient markets together. The assumption is that the
gas and oil suppliers will meet the demand, provided consumers are willing to pay to maintain
adequate supplies. However, there may be some potential pitfalls to consider. Under pure
competition, pipelines must operate at high utilization rates to keep costs down. Each pipeline
will optimize its own deliveries without consideration for the network system or for establishing
emergency supplies. The excess capacity on the existing pipeline infrastructure will decrease,
thereby reducing the current transportation system redundancy.

Use of Risk Analysis in Setting Requirements

DOT, EPA, the Coast Guard, and state agencies still strongly regulate the safety of pipelines and
production and storage facilities. The recent reauthorization of the Pipeline Safety Act
(Accountable Pipelines Safety and Partnership Act of 1996) does not erode the safety standards
set for pipelines. However, for the first time, it does provide for the systematic application of a
risk management scheme to its rulemaking process and to the industry’s implementation of the
regulations. This new approach provides that safety standards prescribed by DOT must be not
only practicable and designed to meet the need for gas pipeline safety but must also consider the
reasonably identifiable or estimated costs and benefits expected to result from the new standard.
In conducting the risk assessment, DOT must identify the regulatory and nonregulatory options
considered in prescribing the new standard and the associated costs and benefits. However, this
balancing is not required when the regulation is the product of negotiated rulemaking or the
adoption of industry standards that receive no significant adverse comment after notice in the
Federal Register.

To ensure continued pipeline safety, under the current rulemaking process, proposed standards
are reviewed by the Technical Pipeline Safety Standards Committee and the Technical
Hazardous Liquid Pipeline Safety Standards Committee. These committees are made up of
individuals from the federal government, state government, natural gas or petroleum industry,
and general public. They review each proposed standard and publish a committee report on its
technical feasibility, reasonableness, and practicability. Although the DOT Secretary is not
bound by the conclusions of the committees, if the Secretary adopts regulations in contravention
to the report, the reasons for deviation must be published. In addition, the committees may
propose safety standards to the Secretary for adoption.

* Lakehead Pipeline Company (I11.C.C. Docket No. 96-0145). The applicant did not need Commission approval to
construct the pipeline but required a Certificate of Good Standing in order to exercise the right of eminent domain.
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Under the Accountable Pipelines Safety and Partnership Act of 1996, a risk management
demonstration program is to be established, with the voluntary participation of gas and oil
pipeline operators. The volunteers will submit risk management plans that contain measures
designed to achieve an equivalent or greater overall level of safety (compared with DOT
standards) with increased efficiency and cost-effectiveness. The expectation is that through the
application of some form of risk assessment of the volunteer’s systems, areas needing the greatest
risk reduction will be identified. The company will have the opportunity to design and propose
plans based on risk modeling that may deviate from the current standards but can be
demonstrated to lead to greater levels of systemwide safety at lower cost. This programisstill in
the formative stage.

Increasein Liability Exposure

One other recent legal change that has affected safety practices isthe increasein liability
exposure provided for in the Oil Pollution Liability and Compensation Act of 1990. Specifically,
the Act allows for unlimited liability for negligence or willful misconduct and increased liability
for oil spills. Although not regulatory in nature, this change in the legal 1andscape drove
upgrades in many of the transport vessels.

Proposals by Industry Associations

Although they are not regulatory bodies, the Interstate Natural Gas Association of America

(INGAA), American Gas Association (AGA), and Gas Research Ingtitute (GRI) are influential in

setting national policy concerning the operation of natural gas production, transportation,

distribution, and storage facilities. The INGAA and AGA closely monitor legislation and

rulemakings that may affect the natural gasindustry. All three associations participate in

research and studies on new technol ogies and economic market conditions. GRI has prepared

two topical reports concerning the future of gas safety issues under deregulation.®* These reports
conclude that the trend for deregulation is a positive change and "the increased use of voluntary
programs that are co-designed by government and industry can result in compliance with safety

goalsin amore efficient manner." However, they also find that "more flexible regulation, while
introducing opportunities for cost savings, also introduces less certainty, a greater need for
decision-making and documentation, and a lengthy learning curve.” They also postulate that the
shift away from federal regulation to state regulation could result in less uniformity in safety
regulation. The reports stress that the cost-cutting requirements associated with the newly
competitive market may result in a smaller, untrained workforce that will not have sufficient
knowledge to implement the necessary safety procedures. The reports also express concern
with the new risk management demonstration program and whether it will result in a perception
by the public that safety requirements are being reduced.

* The Future of Gas Safety Issues. Views from Outside the Industry, GRI-96/0198, June 1996, and Trends, |ssues
and Recommendations for Natural Gas Safety: Views from the Industry, GRI-96/0410, December 1996.
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5.2 Description of Selected Regulatory Agencies
5.2.1 Selection Method

The following agencies were selected for detailed discussion: DOT, EPA, DOE, Illinois
Commerce Commission (ICC), and Texas Railroad Commission (TRC). DOT establishes the
basic safety standards for interstate transportation of natural gas and oil via pipeline and for the
construction and operation of LNG facilities. These DOT standards are then adopted and
enforced for pipelines by the states. The EPA establishes spill response requirements for
petroleum and petroleum product storage facilities®® and environmental standards for the oil
production industry. DOE isincluded as the policy-setting body for all energy industries. The
ICC was chosen as an example of a state PUC that regulates natural gas public utilities and gas
pipelines. The TRC was chosen as an example of the regulation of oil and natural gas production
facilitiesin amajor oil- and natural-gas-producing state.

5.2.2 Agency Descriptions
5.2.2.1 Department of Transportation

The Pipeline Safety Act (PSA) (49 U.S.C.A. 60101 et seq.) authorizes DOT to establish
minimum safety standards for oil and natural gas pipelines. DOT has responded by issuing
standards that apply to all owners and operators of pipeline facilities. The standards address
design, installation, inspection, testing, construction, extension, operation, replacement, and
maintenance of pipelines and emergency plans and procedures for them. As discussed above,
these standards are promulgated via a cooperative system that allows federal and state
government, industry, and public participation through the Technical Pipeline Safety Standards
Committee and the Technical Hazardous Liquid Pipeline Safety Standards Committee.

The DOT Office of Pipeline Safety® has primary enforcement jurisdiction over interstate
transportation pipelines. Primary enforcement responsibility for pipelinesis delegated to the
states, with DOT supervision. Each state authority must submit an annual certification to DOT,
showing that it (1) has regulatory jurisdiction over the pipelines; (2) has adopted regulations at
least as stringent as the DOT safety standards and regulations; (3) has the legal power to enforce
and is enforcing each adopted standard; and (4) is encouraging and promoting programs designed
to prevent damage by demolition, excavation, tunneling, or construction activity to the pipeline
facilities under itsjurisdiction. In addition, the certification may show that the state requires
record maintenance, reporting, and inspection programs substantially the same as those provided
inthe DOT regulations.

* End terminal storage facilities are under the jurisdiction of the EPA. Storage facilitiesincidental to the
transportation of oil along oil pipelines are under the jurisdiction of DOT.

* The Office of Pipeline Safety is located in the DOT Research and Special Programs Administration (RSPA).
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To enforce the pipeline standards, DOT may request the Attorney General to bring acivil action
in an appropriate district court of the United States, and that court may award appropriate relief,
including punitive damages. In addition, DOT can, after written notice and an opportunity for
hearing, find aregulated entity in violation of the PSA and impose acivil penalty of not more
than $25,000 per violation or for each day of violation, not to exceed atotal penalty of $500,000.

DOT is also authorized under the PSA to conduct research and studies. For instance, under the
Accountable Pipeline Safety and Partnership Act of 1996, DOT isto survey and assess the
effectiveness of remotely controlled valves to shut off the flow of natural gasin the event of a
rupture. DOT will determine whether the use of remotely controlled valvesistechnically and
economically feasible and would reduce risks associated with such arupture. If so, DOT will
prescribe standards for use of these valves by interstate natural gas pipeline operators.

5.2.2.2 Environmental Protection Agency

The Clean Water Act (CWA; 33 U.S.C.A. § 1321) authorizes the EPA to regulate owners or
operators of any off-shore or on-shore facility that could reasonably be expected to cause
substantial harm to the environment by discharging oil into or on navigable waters or adjoining
shorelines. These regulations (40 CFR ét1s2q.) apply to owners or operators of non-
transportation-related on-shore and off-shore facilities engaged in drilling, producing, gathering,
storing, processing, refining, transferring, distributing, or consuming oil and oil préduats.
general, the regulations require regulated facilities to prepare and implement a spill prevention
control and countermeasure plan, designed to provide for prompt emergency response and
notification to authorities in the event of a spill.

5.2.2.3 U.S. Department of Energy

DOE was created in 1977 by the Department of Energy Organization Act of 1977. The Act
consolidated many energy-related functions of the federal government into a single, Cabinet-level
organization. DOE sets national policy concerning oil and gas production, supply, and
distribution, including response to an energy crisis. It has emergency powers to allocate oil or
natural gas to regions affected by a shortage and to increase production. For instance, during the
Gulf War, DOE requested production states to act to lessen the impact of any disruption of

* These regulations do not apply to any on-shore or off-shore facilities that, because of their location, could not
reasonably be expected to discharge ail into or on the navigable waters or adjoining shorelines. This determination
must be based solely on consideration of the geographical, locational aspects of the facility and shall exclude
consideration of human-made features such as dikes, equipment, or other structures. They also do not apply to
transportation-related facilities that are subject to the authority and control of DOT, nor do they apply to facilities
that do not have at least 42,000 gallons of underground buried oil storage or at least 1,320 gallons of aboveground il
storage. (49 CFR 192.5)
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supplies due to Irag'sinvasion of Kuwait. In response, the Texas Railroad Commission issued an
emergency statewide rule (Statewide Rule 87, September 1, 1990) to allow oil wellsto increase
production over the state’s normal production allowances up to each well’s capacity for the
months of September, October, and November.

DOE aso operates the Strategic Petroleum Reserve (SPR). The SPR was created in 1975 by the
Energy Policy and Conservation Act (EPACT) (Pub. L. 94-163, 89 Stat. 882, 42 U.S.C.A. 6234)
in response to the oil crisis of that period. The Act was amended in 1992 to enlarge the SPR to
one billion barrels. The SPR is an important resource for managing oil supply. The ail islocated
at various storage locations throughout the United States. The SPR is designed to minimize the
Impact of any interruption or reduction in imports of refined petroleum products and residual fuel
oil. Congress can authorize DOE to sell this supply when market conditions dictate such action.
During the Gulf War, the DOE did draw down some portion of the SPR to provide additiona oil
supplies. When the decision is made to use the SPR, DOE sells oil from it according to a
formula set forth in DOE regulations (10 CFR 625).

The DOE can conduct sales and begin physical delivery of oil to purchasersin approximately

sixteen (16) days following the Presidential decision to draw down. However, it may take weeks

for purchasers to transport, process and deliver oil to consumers. Under Section 101(a) the

Defense Production Act of 1950, DOE can obtain equipment needed for repair of damaged oil

production facilities or expedite delivery of fuel oil to electric utilities, however, the exercise of

such authority requires a Presidential declaration of national defense emergency (64 Stat. 798; 50
U.S.C.A. Appx 88 2061, 2062, 2071. Also see E.O. 12038, February 3, 1978). Under the
NGPA, DOE has been delegated the power to make emergency purchases and to allocate natural
gas to high-priority users (E.O. 12235, September 3, 1980). DOE can also order pipelines to
transport gas or construct emergency facilities. To activate these special powers, the President
must declare a natural gas supply emergency. However, this emergency powers legislation may
need to be revisited due to a restructured natural gas industryEn@gg Emergency Response
Activities, DOE Office of Emergency Management, Washington, D.C., May 1997)

5.2.2.4 1llinois Commer ce Commission

In general, ICC (the Commission) regulatory supervision of public utilities focuses on setting the
rates for service to customers. Most of the Commission's investigatory powers and prescription
of rules and regulations concern the economic efficiency and prudency of the utility rather than
public health and safety. (See the detailed discussion of ICC powers and authorities in Section
3.2.2.4 above.) However, under the lllinois Gas Pipeline Safety Act (220 ILC$t284]), the
Commission is also authorized to implement a program of safety standards for pipelines within
the state. Basically, the Commission adopts the minimum safety standards promulgated by DOT
(83 lllinois Administrative Code 590). In addition, whenever the Commission finds a particular
facility to be hazardous to life or property, it may require the person operating the facility to take
steps necessary to remove the hazard.
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The Commission also has the authority to investigate all accidents resulting in loss of life or

injury to a person or property arising from a utility’'s maintenance or operation. Under the
lllinois Pipeline Safety Act, the Commission requires pipeline operators to file reports of all
accidents. Any accident report filed with the Commission is admissible into evidence in any
action for damages arising from the accident.

The Commission can issue administrative orders to require public utilities to comply with the
Public Utilities Act or any rule, regulation, or order issued by the Commission. If the utility does
not comply with such an order, the Commission may file an action or proceeding in the
appropriate lllinois circuit court. Any person who violates any provision of the Gas Pipeline
Safety Act or any order, rule, or regulation of the Commission is subject to a civil penalty of not
more than $1,000 for each violation for each date the violation persists. The maximum civil
penalty may not exceed $200,000 for any related series of violations. In addition, the
Commission may request an injunction to secure compliance. The lllinois Pipeline Safety Act
does not specifically provide for criminal penalties.

5.2.2.5 TexasRailroad Commission.
The TRC has jurisdiction over any operation that involves:

» Drilling, operating, or producing oil, gas, or geothermal resources; brine mining injection;
fluid injection; or oil and gas waste disposal wells;

» Transporting, reclaiming, treating, processing, or refining crude oil, gas and its products,
or geothermal resources and associated minerals;

» Operating gasoline plants, natural gas or LNG processing plants, pressure maintenance or
repressurizing plants, or recycling plants;

* Operating a pipeline; or
» Operating an underground hydrocarbon or natural gas storage facility.

The TRC exercises its economic regulation on the production of natural gas by setting production
rates based on priority categories and the ratable share of market demand (16 Texas
Administrative Code [TAC] 3.34). These production rate regulations are complex and
established to prevent waste, including producing natural gas in excess of market demand,
protecting correlative rights, preventing discrimination between different wells in the same field,
and conserving the natural resources of Texas. In addition, the TRC requires each oil and gas
producer to obtain approval for drilling wells, operating pipelines, operating LPG or CNG
facilities, or constructing and operating underground hydrocarbon storage facilities.
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The TRC isthe agency certified by DOT to regulate the safety of natural gas and oil pipelines
within the state. The TRC receives all reports of accidents and safety-related conditions for each
facility under its jurisdiction.

The TRC has regulations providing for emergency response to shortages, including a means for
each producer or purchaser to increase production from wellsin afield in response to an increase
in demand caused by unforeseen events. As discussed above, this was done in Statewide Rule 87
in responseto Irag's invasion of Kuwait. If economic inequities occur as aresult of the
production authorized in an emergency, the TRC may make an adjustment after a hearing.

5.3 Regulationsand Critical Infrastructure Protection

5.3.1 Impact of Regulationson Critical Infrastructure Protection

Oil and Gas Pipelines and Equipment

The oil and natural gas supply systems may be vulnerable to criminal tampering at any point in
the system: production wells and off-shore platforms, gathering lines, treatment facilities (i.e.,
refineries), transportation pipelines, compressing and routing stations, storage facilities, and
consumer distribution mains. Because production facilities are numerous and widespread, it is
unlikely that destruction of any particular facility would create a significant crisisin the oil or
natural gasindustry. For example, the destruction of anatural gas production well field could
result in a serious fire emergency situation requiring immediate response and possible danger to
adjacent properties; however, it would not create a national supply crisis. As another example,
damage to an off-shore oil production well could result in a significant environmental emergency
requiring immediate response and might result in public health, environmental, and economic
impacts on local shorelines and the fishing/shellfish industries. But again it would not cause a
significant supply crisis.

Most oil and gas pipelines are substantially protected from damage by being buried underground.

In fact, the more populated the area, the deeper pipelines are required by DOT to be buried to
prevent accidental harm to public health or property. The most vulnerable components of the oil
and natural gas infrastructure would be aboveground compression and routing stations, large
pipeline intersections, large pipeline interfaces (e.g., natural gas city gates), or large storage
facilities. Of particular vulnerability are aboveground interconnections between interstate
pipeline supplies and LDC distribution systems (city gates). Often only a small number of
Interconnections serve to supply gas to the whole distribution system, and without significant
LDC storage facilities, the destruction of these city gates could disrupt gas serviceto alarge
number of residences and public buildings.

The following discussion addresses regulatory requirements for security at vulnerable facilities,
along with requirements for emergency response in the event of spill, equipment failure, or fuel
shortage.
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There are clear, direct requirements for security systems or restricted access to certain vulnerable
components of the oil and gas infrastructure. Although not designed for the prevention of
intentional sabotage, the EPA regulations on spill prevention for oil storage and production
facilities address facility security (40 CFR 112). For instance, the EPA regulations require all
plants that handle, process, and store oil to be fully fenced and all entrance gates to be locked
and/or guarded when the plant is not in production or is unattended. In addition, all flow and rain
valves and any other valves that would permit the direct outward flow of atank’s contents must
be securely locked closed. Starter controls on oil pumps must be locked. In addition, the
facilities must have lighting that is commensurate with the type and location of the facility,
specifically considering the prevention of spills occurring through acts of vandalism. The
general requirements to prevent accidental spills, including secondary containment, leak
detection systems, and automatic shut-off systems, may also serve to minimize the impact of an
intentional release of oil to the environment or creation of afire hazard.

Although designed for the prevention of accidental releases, pipeline safety regulations enforced
by DOT and certified states provide some physical protection for pipeline operations from
possible criminal intrusions. As mentioned above, DOT regulations for natural gas pipelines
classify areas according to population density.®® Pipelines constructed through more densely
populated areas must meet stricter standards with regard to construction materials, depths, and
other design factors (49 CFR 195.248). For oil pipelines, the regulations require pipeline rights-
of-way to be selected to avoid, as far as practicable, areas containing private dwellings, industrial
buildings, and places of public assembly (49 CFR 195.210). No pipeline can be located within
50 feet of aprivate dwelling, industrial building, or place of public assembly unlessit is provided
with at least an additional 12 inches of cover over the normal cover requirements. These
construction and siting requirements make the pipeline less vulnerable to destruction in these
areas where the greatest harm could result.

The regulations require more vulnerable aboveground natural gas compressor stations to be (1)
located on property under the control of the owner/operator of the pipeline, (2) far enough away
from adjacent property to minimize the possibility of fire moving between the compressor
building and adjacent buildings, and (3) fenced (49 CFR 192.163). In addition, the buildings
must be equipped with adequate fire protection facilities and appropriate shutdown or alarm
devicesin the event of equipment failure. Any aboveground oil facility (e.g., pumps) must be
constructed in areas under the direct control of the operator of the pipeline and in an area
Inaccessible to the public (49 CFR 195.254). Valves must be installed so as to be protected from
damage or tampering (49 CFR 195.258). Aboveground oil breakout tanks must be adequately
protected against unauthorized entry, and oil pipeline pumping equipment must be equipped with
emergency shutdown devices (49 CFR 195.264 and 195.436).

* Under DOT regulations, a Class 1 location has 10 or fewer buildings intended for human occupancy; a Class 2
location has 10-46 buildings; a Class 3 location has 46 or more buildings or is situated where the pipeline lies within
100 yards of an area where 20 or more persons gather (i.e., playground, outdoor theater, recreation area); and a Class
4 |ocation is any location where buildings of four or more stories aboveground are prevalent (49 CFR 192.5).
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DOT requirements also require each operator of aregulated natural gas or oil facility to have a
manual of written procedures for conducting emergency response, including procedures for
handling abnormal operations (49 CFR 192.605 and 195.402). Abnormal operations can include
unintended closure of valves or shutdowns; increases or decreases in pressure or flow rates
outside normal operating limits; loss of communications; and operation of safety devices. All of
these abnormal operations could be caused by normal equipment failures, natural disasters, or
criminal activity. The operator’s response, however, would be the same. Under the
requirements, the operator must investigate and correct the cause of the abnormal operation,
including checking sufficient critical locations in the system to determine the continued integrity
and safe operation of the pipeline, even after the abnormal operation has ceased.

LNG Facilities

Special DOT regulations govern the operation of LNG facilities used in the transportation of gas
by pipeline (49 CFR 193.2001 et seq). LNG facilities could possibly be vulnerable to hostile
action because of the volatile nature of LNG and its ability to disperse in a dangerous (explosive)
vapor-gas cloud. DOT regulations require all LNG container and transfer system facilitiesto use
a specific formulato determine a dispersion exclusion zone. Within this zone, there may be (1)
no outdoor area occupied by 20 or more people during normal use (e.g., beaches, playgrounds,
other recreations areas), (2) no residence or other building occupied by 20 or more personsin
normal use (schools, commercial establishments, etc.), and (3) no facility containing explosive,
flammable, or toxic materials in hazardous quantities or that could be an additional hazard if
exposed to avapor-gas cloud. In addition, the facilities must be equipped with separately routed
or underground local, remote, and redundant signal linesfor all control systems that affect any
operational component that is not otherwise fail-safe.

There are very specific security requirements for LNG facilities. Security personnel must be
trained in their duties, including actions to be taken and notification to be made whenever thereis
any indication of an actual or attempted breach of security. Accessto the plant must be
restricted, and positive identification of al persons entering isrequired. Vulnerable facilities
(e.g., storage tanks, transfer system, process equipment, control rooms and security
communications systems) must be surrounded by a protective enclosure, and the enclosure must
be located such that features outside the facility (e.g., trees, poles, buildings) cannot be used to
breach the security of the enclosure. All enclosures must be locked unless continuously guarded
and sufficiently illuminated. The protective enclosure must be of sufficient strength and
configuration to obstruct unauthorized access to the facilities, including 7-foot-high fencing with
at least one foot of barbed or similar topping. Security procedures must include the use of direct
communications between all on-duty security personnel and all control rooms and stations. Each
enclosure must be monitored for the presence of unauthorized persons, either by visual
observation on a schedule or by security warning systems that continuously transmit data. In
addition, security equipment must have an alternative power source.
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The regulations also require emergency planning, including emergency evacuation plans.
Emergency response procedures must consider the worst-case discharge volume and the
potentially affected environment.

Role of Planning and Procedure

Emergency planning is not away to prevent attack on the oil or natural gas infrastructure but is
critical in minimizing the impacts of such attacks. Planning is performed for short-term,
immediate response and for longer-term cleanup. Probably the most critical emergency response
planning is for the resumption of natural gas or oil service after an equipment or facility failure.
The ability to bypass vulnerable facilities and still move the product to the end user will
minimize or eliminate any significant impact on the infrastructure from the destruction or
immobilization of acritical facility.

As discussed above, both oil and gas pipeline operators must have a manual of written
procedures that address the response to abnormal operations (loss of important facilities or
equipment). In addition, oil pipelines must have an oil spill response plan to reduce the
environmental impacts of an oil discharge (49 CFR Part 194). The response plans must
determine the worst-case discharge for each response zone (49 CFR 194.105). This planning
must include procedures for repairing pipeline facilities and starting up and shutting down any
part of the pipeline in amanner designed to assure operations within the maximum allowable
operating pressure limits prescribed in DOT regulations. It requiresthat personnel have the
ability to isolate portions of the system to allow for repairs. The regulations require the operator
to periodically review the response of operating personnel to determine the effectiveness of the
procedures for controlling abnormal operations and taking corrective actions when problems are
found. Procedures are in place to ensure the continued operation of acritical facility, evenin a
diminished state. Aslong asthe natural gas or oil can be transported to the end user, the
infrastructure continues to function.

In addition, under the NGPA, the President has authority to declare a natural gas supply

emergency upon finding that there is a shortage threatening high-priority uses (e.g., space heating

in winter). Pursuant to Executive Order 12235, the President has delegated emergency powers

under the NGPA to DOE. (September 3, 1980, 15 U.S.C.A. § 3363 note). Under the emergency
powers, once the President has declared an emergency, DOE may authorize any interstate
pipeline or LDC served by any interstate pipeline to contract, upon such terms and conditions as
DOE determines to be appropriate, for the purchase of emergency supplies of natural gas. DOE
may also require any interstate pipeline to transport the natural gas for the contract purchaser.
DOE may also allocate natural gas supplies to any interstate pipeline or LDC served by a
interstate pipeline for the provision of high-priority gas uses. The Executive Order provides that
DOE must consult with the EPA and the Federal Emergency Management Agency (FEMA) in
exercising these emergency functions.
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It should be noted that although this authority exists, the subsequent deregulation of the natural
gas industry, resulting in greater pipeline utilization, may make it difficult to redirect gas on an
emergency basis.

5.3.2 Measuresfor Improvement

Review of the current regulatory scheme for oil and natural gas production, transport and
distribution suggests the following areas for consideration in terms of improvements to
infrastructure security.

1. Develop systemwide contingency planning. Deregulation has created a competitive
Interstate market for producers and transporters, who must now become efficient and
cost-effective to meet competitive pressures. This effort may include filling pipelines to
capacity with consumer shipments, thereby reducing excess capacity for use during an
emergency when rerouting is necessary. It may be worthwhile to encourage industry
members to use the existing associations to develop areliability plan, after the pattern of
the North American Electric Reliability Council (NERC). Possibly FERC or DOE, as
energy-policy-making bodies, could work with the National Petroleum Council (NPC),
American Petroleum Institute (API), Interstate Natural Gas Association of America
(INGAA), American Gas Association (AGA), and Gas Research Institute (GRI) to
establish an integrated, cooperative contingency planning system.®

It may also be worthwhile to work with these groups to develop contingency procedures
for quick accessto the SPR. With the current trend toward fewer production facilities
and reduced domestic production, the United States will become more dependent on
foreign oil. This reduction in domestic facilities may mean that sabotage to a small
number of domestic production facilities will have a greater impact on infrastructure and
continuous delivery. Although the SPR provides backup reservesin case of shortage, due
to the regulatory requirements concerning the sale process for these supplies, it may be
difficult to quickly disburse these reserves in emergency situations. The SPR was
established to react to gradually increasing supply shortages (e.g., the discontinuance of
foreign supplies dueto political difficulties) rather than an immediate loss of supply to a
region (due to the immobilization of the production or transportation infrastructure).

2. Include sabotage scenarios in the development of risk management plans. New
legislation contemplates using risk management plans to examine pipeline vulnerabilities.
Under this system, for infrastructure security concerns to be addressed, hostile action
scenarios must be considered in the risk analyses. DOT should work with industry so that

* See Natural Disasters and the Gas Pipeline System, GRI-96/0385, Gas Research Institute, Chicago, Illinois
November 1996. The APl already issues recommended standards in various areas, including safety and fire
standards, environmental and health issues, measurement standards, and other categories of interest to its members.
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the requirements for these risk management plans are clearly laid out and that planning
for sabotage is considered in the initial development of the risk models.

Consider effect of fragmented jurisdiction. Finaly, it should be noted that the
fragmentation of regulatory authority in this area may create obstacles to implementation
of any new initiatives. Federal regulation of the industry is split among DOE, FERC,
DOT, EPA, and the Coast Guard. Moreover, many safety requirements are enforced at
the state level. Except for DOT pipeline safety standards, which are adopted by state
agencies for implementation on the state level, changes in state regulation of the oil and
natural gas industry would also require reforms addressed to PUCs, pipeline-safety-
certified agencies, and other oil or natural gas production regulatory bodiesin 50 states.
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6 BANKING AND FINANCIAL SERVICES

6.1 General Description of Regulation

Our economy depends on a healthy banking and financial services sector. Regulation of this
sector isintended to promote economic stability and growth by: (1) protecting depositors and
investors; (2) providing a steady source of funds for investment in economic ventures; (3)
maintaining a stable currency; and (4) providing an atmosphere of stability, trust, and legal
enforcement that will foster the conclusion of financial transactions. These have aways been
the goals; the methods of achieving them have evolved over time. The overview below provides
abrief outline of the financial services sector, the types of regulation that are applied to it, and
how the regulatory system has developed in response to various crises.

6.1.1 Current Regulatory Environment

Description of the Banking and Financial Services Sector

Banking

Banks are the primary institutions for holding, lending, borrowing, and circulating money. The
essential economic characteristic of banksis the creation of credit. In the United States,
banking is generally thought of as consisting of two parts; commercial banks, whose main
functions are accepting deposits and creating credit through short-term loans, and investment
banks, which primarily underwrite and sell new issues of stocks and bonds to investors. When
acting in the role of underwriter, a bank guarantees to furnish a definite sum of money on a
specific date in exchange for a given number of bonds or shares of stock.

From the 1930s until recently, the United States has not allowed banks to perform both
commercial and investment banking functions under one charter. The functions had to be
managed under separate ownership and control. Additionally, banks have not been allowed to
provide other types of financial products or services, such asinsurance or brokerage. Provision of
these products and services has been restricted to the financial services houses, traditionally
outside the sphere of banking in this country.

Financial Services

Brokerage houses and financial servicesinstitutions deal in the transfer of risk, equities, and
expectations from one holder to another. The major types of transactions are:

* Insurance. The most obvious risk-transfer transactions are those involving insurable risk.
Daily, billions of dollars discount to other parties willing to purchase and hold them.
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These transactions cover far more than the familiar fire, flood, theft, or life insurance;
they also include the vast sums needed to reduce the risk of commerce, such as business
interruption, goods-in-transit, accounts receivable collection, and soon. Thisisa
fiercely competitive industry, and the timeliness and accuracy of information is crucial.
The entire industry has placed as many of its activities on-line as can be accomplished
within the boundaries of safety and security.

* Equity. Equity transfersin the United States are best exemplified by the trading on the
major exchanges. While the law still requires that shares of stock, bonds, and debentures
have a physical manifestation, trading in the value of these pieces of paper occurs without
the items being present or even visible. One exchange, the National Association of
Securities Dealers’ Automated Quotation System (NASDAQ), is a virtual exchange, in
that even the traders are present only in cyberspace. Trillions of dollars are represented
only by the contents of computer files. The timeliness, accuracy, and security of these
files is the basis of trust on which the industry operates.

» Commodities. While the trading of commaodities is often thought of as buying and selling
large quantities of goods and materials, it is actually a means of transferring expectations
about the future from one holder to another. These transfers entail agreements as to the
quality, quantity, time, and location of delivery of grain, lumber, building materials,
petroleum and petroleum products, and financial obligations — all items for which actual
delivery is to occur in the future. Many farmers, bankers, insurers, manufacturers,
wholesalers, and retailers use this industry to “insure” against the uncertainties of life and
commerce. Huge sums are traded daily from those who believe that the subject items will
increase or decrease in the future to those who hold opposite expectations. All of these
transactions are virtual, in that very few participants in the trading of commodities ever
expect to actually make or take delivery. As these markets have become global, with
trading continuing around the clock and around the globe, the timeliness, accuracy, and
security of the information flow are of paramount concern.

Settlement of transactions conducted in any of these industries is conducted primarily by
privately owned and operated entities, such as the National Securities Clearing Corporation,
Depository Trust Company, Government Securities Clearing Corporation, and International
Securities Clearing Corporation. While these entities maintain high standards for security and
accuracy, determined individuals have penetrated their databases for brief periods. Although no
major losses of funds have occurred, the industries and the attendant settlement entities must be
constantly vigilant as new technologies are available to a wider number of users.

As with other firms dealing in electronic funds transfer, a significant issue for the members of

these industries is the authentication of who owns the value represented and who has authority to
make changes in that ownership.

Current Requlatory Techniques
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Techniques of Banking Regulation

Banking regulation in large part consists of measuring the financial health of banks. When a

bank isidentified as being at risk of failure, generally regulators first attempt to encourage a

private industry solution, such as acquisition by another (stronger) bank. Asalast resort, the

Federal Deposit Insurance Corporation (FDIC) provides protection for depositors (see Section

6.2 below). To maketheir financia health measurements, regulators have adopted rules,

generally centered on the elements of what has become known as the “CAMEL” rating. CAMEL
Is an acronym for the accepted indicators of performance of commercial banks:

» Capital adequacy,

* Asset quality,

* Management competency,
» Earnings, and

* Liquidity.

Banking examiners have published rules establishing ratios by which an institution is rated. A
CAMEL rating of 1 is good and 5 is bad.

Banking regulation is also an essential part of the management of the national economy;
regulations on banks are the tools used by the government to regulate the availability and cost of
credit. Such regulatory tools include regulations on (1) the portion of deposits held on demand
by banks, which must be retained in available cash (“reserves”); (2) the discount that the central
bank (the Federal Reserve System) requires from banks that must sell securities to cover
demands for cash that cannot be met immediately from reserves (“rediscount rate”); and (3) the
interest rate that the central bank charges other banks for short-term loans to ensure liquidity
(“funds rate”).

Techniques of Financial Services Regulation

For the investment side of the financial services industry, statutes, case law, and regulatory
practice have resulted in a standard that is balanced between protecting the investor from fraud
and deceit and promoting the free exchange of value among ready, willing, and able buyers and
sellers. The underlying principle is that of full disclosure. Regulators cannot directly set the
exchange rate for representations of V|ile investor or purchaser must make that decision.
Regulators can act only to insure that no relevant facts are intentionally withheld from buyers and
sellers. This balance between supporting the market and protecting participants has been
maintained by focusing on the following elements of financial services:

" A “representation of value” is somethiatier than cash, coin, or bullion that can be converted, at a rate
determined by comparison with a known numneraire, into another such representation, or exchanged for goods,
services, or for a claim on goods or services. Such a representaion can be physical (e.g., paper or plastic) or
nonphysical (e.g., electronic).
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* Products. Representations of value that are offered to the public must be registered with
federal agencies, state agencies, or both.

* Practices. Regulators attempt to prevent (1) misleading or false inducements to buyers
and sellers and (2) manipulation of value by persons with fiduciary or insider status
superior to that of those to whom financia products are sold.

* Prices. Regulationsdirected at limiting excessive or inflated pricing of representations of
value (which set limits on interest rates, service fees, and other transaction costs) are
intended to ensure that the price paid for a representation of value accurately reflects the
real underlying value and is not inflated by fraud or excessive hyperbole.

Evolution of Banking and Financial Services Regulation

When the United States was formed, there was no constitutional provision for a national banking
system. The founders of the new nation were very much aware of how the European nations had
suffered from the inflationary practices of their national banks in financing wars and colonial
expansion. They believed that leaving al banking activities in the hands of private merchant-
bankers would prevent those excesses.

During the War of 1812 and the War between the States, the nation faced serious difficultiesin
obtaining needed credit at reasonable rates. By 1863, the need for a national banking system to
provide a means to discipline the many state-chartered banks and satisfy the credit needs of a
growing nation was obvious. Congress studied the crises that arose after the charters for the First
and Second National Banks were allowed to expire. The result was legislation® that attempted
to balance the demonstrated need for a national banking system and the fears of a populist-
minded Congress of placing too much power in the hands of afew financial czars. This
legislation created the Office of the Comptroller of the Currency (OCC), which was made
responsible for chartering and supervising national banks owned by private parties. Those
forming a national bank were required to purchase U.S. government bonds in amounts equal to
one-third of their capital and place these bonds on reserve with the Treasury Department. This
meant that the bank’s reserves would be backed by the full faith and credit of the federal
government.

In 1907, the nation faced another banking crisis. Many of the national banks under the

supervision of the OCC and most of the state-chartered banks were caught with seriously short
cash reserves when railroad and mining stocks fell. When one bank was unable to meet a
depositor's demand for cash, other banks faced a loss of confidence, and they too were subject to
a run on their reserves. This chain reaction led to many bank failures and a general loss in
confidence in the banking system. Following a public outcry to address this crisis, Congress

* The Currency Act of 1863 and the recodification in the National Bank Act of 1864 (Chap. 106, 13 Stat. 99).
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studied the situation for five years, then decided that the national system of supervision needed to
be buttressed with a national system of bank reservesthat could react quickly to expand or
contract the supply of money (credit) to stabilize the need for cash and commerce. Beginning
with a Congressional Resolution in 1912 and legislation in 1913, the National Reserve
Association (later the Federal Reserve System®) was created. It had 12 banks and district
branches around the country and authority to mobilize cash reserves, issue credit to national
banks, and state-chartered banks who choose to become members, and oversee the required
Treasury balances. Thislegislation also added an incentive for state-chartered banks to join the
Federal Reserve System (the Fed) as an alternative to seeking afederal charter. Membershipin
the Fed allowed state banks to get the same discounts for short-term loans as did federal banks.
State banks that joined the Fed had to submit to reserve limits and supervision overseen by the
Federal Reserve Board. National banks were automatically members of the Fed, but their
supervision remained with the OCC. Soin 1913, Congress had dealt with the problems behind
the politically sensitive issues of the day, but in 15 years, another crisis was to bring banking
back to the front political burner.

After the 1913 act, banks were still allowed to act directly as investors and underwriters of
commerce and business expansion. Asthe fervor of investment in railroads, mines, and the like
began to be franchised among banks across the country, control of regional investment potential
became a hot political subject. In 1927, smaller Western bankers were successful in getting a bill
passed that barred interstate banking.” This left the states with the onus of controlling the
rampant speculative investments by nonfederal banks. When more than 9,000 commercial banks
failed between October 1929 and late 1933, pressure was again put on Congress to do something.
Again, Congress studied the situation through a series of investigations and hearings, followed
by passage of legislation that:"*

1. Created anational system of insurance on deposits;
2. Prohibited commercia banks from engaging in offering securitiesto their depositors, and
3. Prohibited all commercia banks from engaging in investment banking activities.

The Securities and Exchange Act of 1933 established a mechanism for supervising the

noncommercial banking institutions now permitted to act as underwriters and offer securities to

the public; the goal was to ensure informed investment and prohibit any fraud in inducing people

to purchase securities. 1n 1934, another Securities and Exchange Act broadened the mandate for
disclosure of information pertinent to investors, by forcing brokers to disclose who was “behind”
each deal and what stake they had in it and to provide some statement about risk factors that
should be considered by investors. The temporary depositor insurance was made permanent and

® The Federal Reserve Act of 1913 (Pub. L. 63-43, 38 Stat. 251, 12 USC 221).
" The McFadden Act of 192, (Pub. L. 69-639, 44 Stat. 1224).

™ The Glass-Steagall Act of 1933.
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placed under the supervision of the FDIC in 1935. The FDIC was a so given the additional
responsibility of supervising those state-chartered banks that received FDIC insurance coverage

but did not join the Fed. Thus, by the beginning of World War I, the nation’s laws controlling
banking and financial services were as follows:

* National Banking Act of 1864 (established federally chartered banking)

* Federal Reserve Act of 1913 (established the Federal Reserve System),

* McFadden Act of 1927 (prohibited interstate banking)

* Glass-Steagall Act of 1933 (established the FDIC and separated types of banking),

» Securities and Exchange Act of 1933 (established the Securities and Exchange
Commission disclosure requirements), and

» Securities and Exchange Act of 1934 (broadened disclosure requirements).

By the end of World War I, the nation had a bank regulatory system organized as shown in
Table 6.17

Federal regulation of the issuance, sale, and trade in securities was solely the province of the
Securities and Exchange Commission.

All activities involved in banking and financial services at that time were based on paper, gold,
silver, and direct exchange between human agents. The only electronic media involved were the
ticker machine for stock quotes and telephones for making deals.

This structure prevailed into the 1980s, even though the adoption of electronic banking and
trading had already vastly changed the rate at which this industry was evolving. Banks and bank
holding companies had begun to acquire competitors and consolidate operations that could be
done more efficiently by the mainframe computers that were rapidly becoming available. The
early versions of today’s electronic funds transfer systems were established as part of this
expansion. Although Congress did pass legislation in 1956 to require the Fed’s approval to
establish a bank holding company and prohibit such holding companies from interstate
branching” the electronic “cat” was out of the bag. A system that was developed to deal with
crises occurring during the first half of the 20th century was faced with new and different
problems in the second half.

" This chart and the following discussion of the three regulatory agenciesis drawn from Anne M. Khademian,
Checking on Banks. Autonomy and Accountability in Three Federal Agencies, The Brookings Institution Press,
Washington, D.C., 1996.

* Financial Institutions Regulatory and Interest Rate Control Act of 1978 (Pub. L. 95-630, 92 Stat. 3641).
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Table6.1 Bank Regulatory Agenciesfrom the Late 1940sto the 1980s

Treasury Department

Regulatory Agency
Characteristics OcCC Federal Research Board FDIC

Supervisory National Banks State-chartered banks All other state banks
Jurisdiction that belong to the that are covered by

Federal Reserve System | Federa Deposit

and bank holding Insurance

companies
Agency type Bureau within the Independent agency Government-chartered

corporation

Regional and Field
organization for

Six districts that
oversee duty stations

12 Reserve Banks

Eight regional offices
that overseefield

supervision offices
Mandates other than Administration of the Regulation of the Management of the
supervision national banking system | money supply Bank Insurance Fund

Before the laws were revised in the last two decades, the three regulatory agencies took very
different approaches to their responsibilities. Each adopted a different blend of regulation versus
supervision. A strict regulatory approach emphasizes compliance with measurabl e standards of
performance and risk management. A supervisory approach emphasizes safety and soundness of
banks as determined by the guided judgment of bank examiners.

The Fed relied on its expertise as the nation’s central bank and its independence from political
demands. Its examiners followed a strict regulatory approach. They conducted a full
examination of every bank under the Fed’s jurisdiction every year. These examinations were
intended to determine the degree to which a bank was in compliance with strict regulatory
mandates for capital reserve, risk management, and other quantifiable measures of safety.

Examiners in the OCC, as a part of the Executive Branch, were given far more leeway to use
their judgment in taking a supervisory, versus a regulatory approach. The OCC relied on a
concept of hierarchy of risk. Examiners focused on practices related to systemic risk, which
included activities posing a threat to the entire industry and on large, regionally important banks,
whose difficulties have systemwide impact. Not every bank was examined regularly, and only
troubled banks were examined every year.

The FDIC fell somewhere in between the patterns of the Fed and OCC. Its examiners applied

Page 72



Banking and Financial Services

strict risk management standards for certain classes of bank activities, but conducted much of
their examination off-site by review of reports and documentation submitted regularly by the
banks. On-site examinations for strict compliance were conducted at about two-thirds of
supervised banks.

Asthe nature of banking began to change with the introduction of new communications and
computing technology, Congress tried to keep the regulatory environment in step with those
changes. The Financial Institutions Regulatory and Interest Rate Control Act of 1978" created
major statutory provisions regarding electronic fund transfers and created the Federal Financial
Institutions Examination Council (FFIEC) to begin bringing standard practices to the regulatory
bodies. The Depository Institutions Deregulation and Monetary Control Act of 1980 eliminated
interest rate ceilings for savings and time deposits and raised the level of FDIC insurance
coverage to increase the competition among depository institutions. The three regulatory bodies
were, however, given much freedom to conduct their business as they saw fit until the system
faced another crisis.

The number of bank failures suddenly jumped from the 5 per year level that occurred in the
period 1933 - 1986 to 200 per year in 1987. The Federal Deposit Insurance Fund showed a
negative balance of $7 billion in 1991. Once again, Congress addressed the crisis through a
process of hearings and legiglation.

The Financial Institutions Reform, Recovery, and Enforcement Act of 1989” gave thrift
institutions (savings and loans) coverage under FDIC insurance and created the Federal Housing
Finance Board (FHFB) and the Office of Thrift Supervision (OTS) to oversee these now
federaly insured ingtitutions. This act aso created the Resolution Trust Corporation (RTC) to
manage failed or troubled institutions that regulators took over under the insurance provisions.
The Federal Deposit Insurance Corporation Improvement Act of 1991 limited the discretion that
federal supervisorsfrom the Fed, OCC, and FDIC had previously exercised in assessing the
condition of banks and determining what enforcement actions were needed. Congress wanted
certain responsibility for ensuring that the national system of banking is well-managed, and they
wanted the federal regulators to shoulder that responsibility.

In addition to responding to the bank failure crisis, Congress also had another specter to cope
with: competition from huge foreign banks for financing new ventures and industrial growth.
Restrictions on interstate banking and vertical integration put U.S. banks at a disadvantage.
Congress eased those restrictions by repealing part of the Glass-Steagall Act and allowing banks
to grow larger and branch across state lines, subject to concentration limits, state laws, and
evaluation of the companies.”” Further changes in the law allowed bank holding companies to

™ Pub. L. 95-630, 92 Stat. 3641.
* Pub. L. 101-73, 103 Stat. 183.
" See, for example, BankNet Electronic Banking Service at http://mkn.co.uk/bank.

" Riegle-Neal Interstate banking and Branching Efficiency Act of 1994 (Pub. L. 103-328, 108 Stat. 2338).
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own more than one kind of banking enterprise, so that small banks and mortgage lending

institutions began to be combined under centralized regional management. However, such
combinations are potentially subject to regulation by many agencies. This hasled to situations,

for example, where the various parts of asmall regiona bank holding company must adhere to

the banking rules of the Fed and FDIC, the banking rules of four states, and the mortgage lending
rules of at least five states. As one banker put it, “l see more teams of examiners in my office
every year than | do baseball teams on television.”

6.1.2 Current Trendsin Regulation
Electronic commerce is a reality in banking and financial services, and it poses some serious
problems for regulators. The following brief discussion is intended to provide an overview of the

major vehicles of electronic commerce, and the new challenges they pose to regulators. The
impact of these systems on critical infrastructure protection is discussed in Section 6.3.1.

Electronic Funds Transfers (EFT)

This term refers to the movement of funds from one bank account to another by means of
electronically communicated payment instructions. It has been estimated that each day, banks,
global financial markets, and the U.S. Federal Reserve transfer more than $35 trillion within,
into, and out of the United States. Citibank alone transfers $500 million daily, including
domestic transfers. Recently, Citibank worked with domestic and foreign law enforcement
agencies to track and trap a group of criminal hackers who, before they were caught, had
transferred $400,000 into several foreign accounts. The crimes went unnoticed for several
months because the transfers were kept small and below set limits for investigation. It was only
when the crooks got greedy that they were found out.

Electronic Checks

Several major banks have fully instituted paperless checking as an option for payments over the
Internet. Basically, this system transmits the same data that is contained in paper checks, but in
machine-readable format. Businesses and individuals use this system just as they do paper
checks, except that each check bears a digital rather than manugraphic, signature for signing,
endorsing, and authentication. The effective and safe use of these systems will require highly
secure and reliable management of the electronic signatures.

Digital Cash or Tokens

* Remark made not-for-attribution during an interview.
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Any electronic representation of money in digital form can be negotiated and transmitted among

payers, payees, depositors, and depositories. Stores of such digital cash or tokens — held in on-
line accounts, smart-cards, or “electronic wallets” (palm-sized PCs) — can be presented,
transferred, and negotiated just like currency. There is no need for an intermediary, as there is for
electronic checks or credit cards. The repository can be “recharged” on-line, at an ATM, or by a
teller. Digital cash can be “identified” and carry data about the person to whom it belongs, or it
can be anonymous. The same caveats regarding electronic signatures that apply to electronic
checks apply to digital cash. In addition, a major threat resulting from widespread use of
anonymous digital cash or tokens is the ease by which money can be laundered in this format.

As the U.S. Treasury Financial Crimes Center has stated:

These systems are designed to provide the transacting parties with immediate,
convenient, secure and potentially anonymous means by which to transfer
financial value. When fully implemented, this technology will impact users
worldwide and provide readily apparent benefits to legitimate commerce,
however, [it] may also have the potential to facilitate the international movement
of illicit funds.”

A significant issue for financial institutions in coping with all of these computer-based systems is
authentication of who owns the value represented, and who has authority to make changes in that
ownership. What is really needed is a way to identify those who transact business using
electronic money, just as we attempt to do with those using paper-based currency — have the
transactor show some identification.

There is currently a struggle between elected officials, particularly those in Congress, and the
regulatory agencies. The elected officials are again under pressure to do something, and this time
their answer is to make regulatory agencies more accountable for the health and safety of the
banking system. Their prescription is to consolidate the regulatory agencies and strictly codify

the standards and procedures, reducing the numbers of both regulations and regulators. Those
who manage the regulatory system have a different solution: greater autonomy for examiners and
less reshuffling and reorganization of authority and responsibility. The trade-off is between
accountability and flexibility.

This struggle over accountability versus flexibility is taking place just as the nation faces the
potential for another crisis in banking and finance. The lines between banking and non-banking
financial services such as investment counseling and brokering, insurance, and investment
banking are under attack. The attack is driven not merely by those who stand to gain from

* “Money in cyberspace,” at http://www.ustreas.gov/treasury/bureaus/fincen/cybpage.html #concern.
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consolidation of such services; it isalso the result of demands from the public, who want to have
access to a full range of financial services and products with as little change in venue and “user
interface” as possibl®.

With substantial changes in banking infrastructure due to increase competition, new technology,
and the amendment and revision of the law in the latter part of the 1990's, the banking
environment of the United States is entering a period of dynamic change. The regulatory scheme
that was present in 1975 will probably not be evident in the system of 2010. While the same
federal agencies have the same compartmentalized responsibilities today, it is likely that dramatic
changes will be made as changes in the industry render old regulatory methods obsolete.

6.2 Description of Selected Regulatory Agencies

6.2.1 Selection Method

The federal agencies profiled below represent the primary agencies involved in regulation of
banking and financial services. Following the discussion of federal agencies is an overview of

the general practices among state regulatory agencies. The state overview is not intended to
represent any specific state but rather to illustrate the range of regulatory goals and techniques
applied at the state level.

6.2.2 Agency Descriptions

6.2.2.1 Federal Agencies

The roles of the federal agencies that oversee the banking and financial services industry all have

their origins in previous crises in commercial or investment banking.

Bank Reqgulation

The roles of the three basic federal banking regulatory agencies are shown in Table 6.1 above.
Table 6.2 below summarizes key features of three additional agencies that have been created or
whose roles have expanded since 1987 in response to the crisis in thrift institutions.

* See, for example, 1997 Senate Bill 377, “Promotion of Commerce On-Line in the Digital Era.”
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Table6.2 Recently Created or Expanded Bank Regulatory Agencies

Banking and Financial Services

CHARACTERISTICS FFIEC OoTS FDIC
Supervisory jurisdiction | National Banks All thrift institutions Also insures deposits of
insured by EDIC thrift ingtitutions
Agency type Independent agency Office within Treasury | Government-chartered

corporation

Regiona and field
organization for

Works through FED
districts and state

Works through FED
districts and state

Eight regional offices
that overseefield

supervision regulators regulators* offices
Mandates other than Helps oversee systems | None Management of the
supervision for electronic funds Bank Insurance Fund.

transfers

A brief summary of the responsibilities of the selected federal agencies follows.

The Fed. The Fed is an independent agency with the responsibility for regulating the

nation’s supply of money, and supervisory jurisdiction over all state-chartered banks that
belong to the Federal Reserve System. The Fed can mobilize cash reserves, issue credit
to national banks, and oversee the required balances.

OCC. The Office of the Comptroller of the Currency (OCC), a bureau in the Department
of the Treasury, is the administrator of the national banking system. As such, the OCC
has supervisory jurisdiction over all federally chartered banks.

FDIC. The Federal Deposit Insurance Corporation (FDIC) is a federally chartered
corporation that manages the Bank Insurance Fund. In that role, the FDIC insures
deposits in all federally chartered banks, state-chartered banks that join the Federal
Reserve System, and all thrift institutions eligible for the insurance fund. The FDIC also
has supervisory responsibility over state-chartered banks that choose to be insured by the
Bank Insurance Fund but not to join the Federal Reserve System. The FDIC also resolves
and liquidates failed banks covered by the Bank Insurance Fund.

OTS Another agency of the Treasury Department, the Office of Thrift Supervision
(OTS) oversees all thrift institutions insured by the FDIC. The OTS resolves and
liquidates all failed thrifts under its supervision.

FFIEC. The Federal Financial Institutions Examination Council (FFIEC) is a
coordinating body, created to standardize practices among the regulatory agencies
regarding national banks. It has a strong role in overseeing the systems for electronic
funds transfers.
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Investment Requlation

The Securities and Exchange Commission (SEC) oversees the persons and institutions that offer
stocks and bonds to the public. This oversight includes licensing and registration of dealers and
brokers, registration of securities, investigation of alleged fraud or misleading practices, and
requirements for internal controls for institutions engaged in investment banking.

6.2.2.2 State Agencies

The state agencies go by varied and sometimes confusing names. Some states combine all
financial services and banking under a State Banking Commissioner; others have separate offices
to supervise banks, thrifts, and securities firms. All supervise credit unions separately, although
sometimes under a broader umbrella. A summary of the stated purposes and goals of state
regulation follows.

Source of Authority

The basis for most state banking and financial services regulation is constitutional authority
implemented by legislation. The legislation often includes many pages defining the exact nature
of the things to be regulated. Most of these definitions are concerned with the institutions and
their products and activities that are to be the subject of state scrutiny. Thereiswide overlap
with federal language regarding these same entities.

The mgjor difference between federal regulatory language and that of the statesisin the purposes

for regulation. While language in both systems covers the goals of (1) maintaining the stability

of the banking and financial servicesindustry, (2) providing convenient services, and (3) concern

for the public interest in safety and security of deposits and investments, the state statutes have

one striking characteristic that differs from the federal. State regulators are specifically charged

to promote “economic development,” “economic growth,” “growth of investment opportunities,”
or some similarly phrased mission to bring new and expanding business to the subject state.

Jurisdiction

Most state regulatory agencies have authority to examine all depository and non-depository
institutions for compliance with both staed federal laws. Such authority typically includes

state chartered banks, national banks, state savings banks, federal savings banks, branches of out-
of-state banks of all kinds, trust companies (special entities established to hold property subject

to a trust, to buy and sell securities for others, and to offer advice on these matters), securities and
commodities dealers, and building and loan associations. Many states are expanding the

authority of their regulators to include entities such as personal loan vendors and makers,

personal property finance companies, mortgage brokers, check sales and cashing services, and
companies engaged in transportation of money and valuables. All of this latter category of
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entities will become very active in the electronic movement of value. This extension and
broadening of jurisdiction at the state level is particularly important as the number of multistate
holding companies grows.

Techniques of Requlation

Discussions with senior managersin national banks and multistate holding companies indicated
that the techniques used by state regulators and the competency of the regulators vary widely. In
the past, some states tended toward the strict regulatory paradigm of across-the-board standards,
while others tended toward forbearance and mediation of difficulties that a state-charted bank,
for example, might be undergoing. This stems, apparently, from the state agency goal of
maintaining and encouraging growth and economic activity in the state.

6.3 Regulationsand Critical Infrastructure Protection
6.3.1 Impact of Regulationson Critical Infrastructure Protection

In view of the industry’s current and future reliance on electronic data transfer, the security of
critical infrastructure in banking and financial services is primarily a function of its vulnerability

to electronic manipulation or attack. In general, the reality of current practice has outstripped the
regulatory system in this area. As one expert in the field put it:

Without certainty in the legal rules, electronic commerce will not reach its . . .
potential . . .Yet the law always lags behind technofdgy.

Banks and other financial institutions, acting in their own self interest, apply various mechanisms
and methods to ensure the security of transmitted information. However, these decisions are not
generally driven by a need for regulatory compliance. Vulnerabilities and the regulatory situation
for major electronic vehicles are summarized below.

Electronic Funds Transfers (EFTS)

This term generally applies to the movement of funds from one bank account to another by
means of electronically communicated payment instructions. A major departure from traditional
practice is that an EFT for which a bank and its customer have established an authentication
protocol is effective as an order of the customer, whether or not it was authorized by the
customer, if the bank shows that it fully complied with the agreed-to protocol. According to the
banking community, the major threat posed by EFT is from organized crime. The movement of
value at light speed makes detecting and tracking money laundering and other illegal practices

* Smedinghoff, Thomas J., Online Law, Addison-Westley, 1996, p.4.
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very difficult. Another threat could come from intentional manipulation of certain markets at
levels that are too low to detect, but that yield great profit to the criminal element. If criminal
hackers could get into the EFT system and manipul ate the apparent market for U.S. Treasury

products for half a day, they could “earn” hundreds of millions of dollars from straddles that they

created.

EFTs are handled by only a few systems in the United States. These are listed in Table 6.3.

Table6.3 Electronic Funds Transfer Systems

System

Users

Uses

Automated Clearing House
(ACH)

>22,000 financial institutions,
>160,000 corporations, and
several million private parties

Payment to vendors and
suppliers, consumer payments,
direct deposits

FedWire

Federal Reserve Banks

Intermediation, settlement, and
closure

Clearing House Interbank
Payments System
(CHIPS)

New York Clearing House
Association (12 Money Centers
and 125 associate banks)

International funds transfers
among members

Society for Worldwide Interbank
Financia Telecommunications

>1,700 banks in >80 countries

Transmittal of payment orders
and tenders; settlement isvia

(SWIFT) one of the other systems.

Responsibility for the security of these systems lies with the operators. There is no direct
security supervision or regulation by any governmental authority. State statutes and the federal
Electronic Fund Transfer A€tare directed at consumer protection and elimination of fraudulent
practices in electronic commerce, but they do not address system security. Standards and best
practices are based on business needs and the result of after-the-fact legal action.

Electronic Checking

As with other forms of electronic commerce, this electronic analogue of paper-based checking
relies on use and security of electronic signatures. Protocols for transmission and authentication
of these electronic signatures are still under development, and regulation is changing as rapidly as
the technology. At present, all states have some kind of legislation that attempts to define what
must be protected and what standards of protection should apply. Federal legislation on the same
theme is pending. The principal threat is, again, that technology and attendant practice is
changing faster than the regulatory environment can be adapted.

# 15U.S.C. § 1693
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Digital Cash or Tokens

As described above, this technology is considered vulnerable to misuse for money laundering.
Thereis growing concern about the potential for illegal use of this technology to support the
world trafficinillegal drugs. Current proposals center on reporting money movements in excess
of $750 to the Internal Revenue Service and analyzing these reports for suspicious patterns.®
This approach will work only so long as there is some exogenous source of information that will
focus the attention of the detection and tracking technology. The cost of any other means to limit
the search space would be astronomical.

6.3.2 Measuresfor Improvement

It is evident that federal and state regulatory practices can have a significant impact on the safety
and security of the banking and financial servicesindustry in terms of balancing economic risks
and opportunities. Itisnot at al clear what impact regulation can have on protection of the
industry from intentional acts by hostile elements.

Security and safeguard measures taken by this industry have been more directly related to
industry concerns for protection of assets than in response to any regulatory pressure. The impact
of infrastructure protection is actually felt more directly through regulation of the
telecommunications industry than through regulation of banks and financia servicesfirms. That
will not be the case in the future.

Historically, major reformsin the regulation of banking and financial services have followed in
the wake of crises. That pattern may continue. Alternatively, regulatory systems might be
adapted to provide the flexibility necessary to achieve public policy goas, such asinfrastructure
protection, without unduly compromising the health of the industry. Consideration of the
following issues may serve to anticipate problems before they become severe.

1. Rethinking oversight structure. The lines between federal and state regulatory practices
and structures must become as transparent as the lines between local, state, national, and
international commerce in financial products and services are becoming. Thiswill
require rethinking the point of balance between supervisory and regulatory approaches to
practice, and assignment of oversight responsibility to the level closest to the commerce
being conducted. Research is needed on the appropriate regulatory structure for federal
and state oversight of the emerging banking and financial services infrastructure.

2. Development of On-line Techniques for Oversight. Responses to problems must be much
more immediate than has been the practice in the past. Regulators and examiners must
begin to monitor the activities of the industry by observing on-line traffic, rather than

® “Treasury Seeks Tighter Rules on Wire Transfefag Washington Post, May 20, 1997, Section 1, pg. 1.

Page 81



Banking and Financial Services

depending on periodic reports generated after-the-fact. Research is needed on how
federal and state regulators can conduct on-line supervision and oversight. This research
should include techniques such as pattern recognition, expert systems, and risk-
assessment tools available on-line to both the industry and regulators, so that problems
can be quickly identified and acted upon.

Development of On-line Training. The need for timely and economic training and
continuous education for examiners will become greater as changes in the industry
broaden and accelerate. The use of the new tools mentioned above and the nature of the
emerging and evolving infrastructure that they are intended to address are complex and
not familiar to most examiners and regulators. Research is needed to develop distance
learning capabilities and on-line expert systems to help prepare and train examiners and
regulators.

Development of Standard Definitions of Terms. The definitions of products, practices,
and prices in the industry must be harmonized between state and federal statues and
regulations. It must be clear to all concerned what is being regulated when transactions
are taking place among billions of actorsin cyberspace 24 hours aday. Research and
model law development are needed to clarify the subject matter of regulation in the
emerging infrastructure and harmonize the laws and regulations among agencies and
between levels of government.
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7 TRANSPORTATION INFRASTRUCTURE

7.1 General Description of Regulation
7.1.1 Current Regulatory Environment

The U.S. trangportation industry consists of awide and diverse network of carriers and
supporting infrastructure for highway, rail, air, and water transport. Regulation of the industry
reflects thisdiversity. At thefederal level, regulatory authority over transportation infrastructure
Is organized on amodal basis. These modal authorities, now almost exclusively vested within the
U.S. Department of Transportation (DOT) are as follows, with some modest overlap:

» Federal Highway Administration (FHWA): highways and bridges (funding for
mai ntenance and replacement; structural and technology research);

» Federa Aviation Administration (FAA): airport and aircraft safety (including navigation
facilities for commercial and general aviation);

* Federa Railroad Administration (FRA): railroad safety law administration and
enforcement;

» Surface Transportation Board (STB): mergers and infrastructure modifications of
commercia carriers;

* Federa Transit Administration (FTA): mass transit (funding for capital investment and
operating subsidy, administration and enforcement of federal safety requirements);

* Research and Special Projects Administration (RSPA): safe transport of hazardous
materials;

e U.S Coast Guard (USCG): Administration and enforcement of safety laws pertaining to
domestic waterway transport; and

e Maritime Administration: Administration and enforcement of safety laws and
multilateral compacts pertaining to international marine commerce using U.S. ports.

Each of these agencies enforces safety and reliability of service through its own regulations. In
addition, some of the agencies set priorities for infrastructure maintenance and upgrades by
serving as conduits for federal funding.

The mode-based arrangement is generally echoed in the structures of state government
transportation agencies, with separate bureaus for roads, railroads, airports and so on. Road
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construction and maintenance is generally the largest dollar-volume activity. Many state
departments of transportation have regional officesto provide close local supervision of
transportation infrastructure.

7.1.2 Current Trendsin Regulation

Governmental decisions at both the federal and state levels continue to play an important rolein
the use and fate of transportation infrastructure. Governmental agencies retain both an outright
proprietary interest in certain infrastructures (e.g., highways, seaports and airports) and an
indirect interest in others through the direction and administration of funding for infrastructure
addition, enhancement, and safety.

With the exception of waterway transport, all modal areas have experienced considerable federal
deregulation over the past few decades. The role and presence of governmental regulation in
transportation activities has diminished, thanks in part to several (again generally mode-specific)
pieces of federal legidation:

» TheAirline Deregulation Act of 1978 (Pub. L. 95-504, 92 Stat. 1705, October 24, 1978;
codified and subsequently revised in 49 U.S.C. Section VII) removed pricing and service
provision requirements for commercial carriers, and opened the market to much easier
access by start-up operators.

» The Staggers Rail Act of 1980 (Pub. L. 96-448) basically declassified railroads as fully
regulated carriers and empowered them to enter into rate and service contracts with
shippers in amanner unconstrained by minimum level-of-service or fixed commodity rate
requirements.

» Thelntermodal Surface Transportation Efficiency Act of 1991 (ISTEA)(Pub. L. 102-
240), declared the Interstate Highway System complete and thereby decentralized much
of FHWA's direct authority over highway and bridge project funding.

* TheInterstate Commerce Commission Termination Act of 1995 (Pub. L. 104-88), in
recognition of the modern success of intermodal freight competition, terminated the ICC.
The ICC had been established during the erawhen railroads were the only source of
quick, reliable transport in many areas, to mitigate the excesses of the railroads’
monopoly power.

One state-level regulatory area that has shown recent growth is the designation of routes for
shipping hazardous materials. States designate particular routes for transport of hazardous
cargoes to reduce accident risks, for example limiting them to bypass routes rather than through
downtown areas.

In general, far more actual decision-making authority is now vested in private ownership of
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transportation facilities than at any time since the late 19th century. However, relationships
between the former regulators and those they regulated persist in many manifestations both
formal and informal, and to a considerable degree color perceptions on both sides about
responsibility for the maintenance of system integrity and security.

7.2 Description of Selected Regulatory Agencies
7.2.1 Selection Method

Good examples of current regulatory relationships and their effects can be found by studying the
FHWA, FAA, FRA, STB, and various large-state transportation agencies, among which isthe
[llinois Department of Transportation (IDOT). A review of the activities of these five agencies
and how their regulatory authority affects critical transportation infrastructure is presented below.

7.2.2 Agency Descriptions
7.2.2.1 Federal Aviation Administration

The Federal Aviation Administration (FAA) certifies aircraft and aircraft manufacturing (through
Issuance of "airworthiness directives"), regulates airport security standards, and is the lead
agency for rulemaking on commercial aviation practices. It was established by the Federal
Aviation Act of 1958 and is charged with promoting the growth and safety of civil and
commercial aviation through constructive regulation and oversight. Today the FAA has awell-
publicized role in overseeing airline passenger safety and airport security. It aso regulates
commercia air freight transport and civil aviation (private aircraft).

In addition to its regulatory role, the FAA owns and is responsible for much of the in situ
infrastructure that supports air navigation, including control towers and regional control centers,
very-high-frequency omni-range (VOR) radio navigation beacons, Doppler radar installations,
and visual approach slope indicator (VASI) and instrumented flight rule (IFR) landing lights and
structures. Commercial and most civil aviation could not function without these facilities.

7.2.2.2 Federal Highway Administration

The FHWA was created in the 1966 Department of Transportation Act.* It is charged with
implementing "highway safety programs, research, and development related to highway design,
construction and maintenance, traffic control devices, identification and surveillance of accident
locations, and highway-related aspects of pedestrian safety.”

Despite considerable delegation of authority to states under ISTEA (see above), FHWA retains

* See 49 U.S.C. §104.
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major funding responsibility for capital improvement and augmentation projects on the
designated National Highway System (including the Interstates) and provides technical guidance
to states on road and bridge construction standards and safety. FHWA maintains the inventory of
the over 575,000 bridges and structures on U.S. highways, whether on or off the federal-aid
system. Probably FHWA'’s most important fiscal function is apportioning and distributing the
respective states' shares of Congressionally authorized fiscal-year funding for highway projects.
However, the FHWA has relatively little discretion in allocating this funding; most is dictated by
formulas incorporated into the authorizing statutes.

A second key function of FHWA with regard to the security and integrity of national highway
infrastructure is research and development. The FHWA performs research and a so sponsors
research by other organizations pertaining to materials science. Much of this activity is
performed and coordinated through FHWA's Turner-Fairbank Highway Research Center in
McLean, Virginia. Ongoing projects related to concrete performance and deterioration modes,
advances in structural reinforcement mechanisms, and optimal channeling of traffic flows
(leading, for example, to better designs for freeway interchanges) keep Turner-Fairbank
prominently involved in road and bridge improvement efforts.®

7.2.2.3 Federal Railroad Administration

Safe practices on U.S. railroads are regul ated and enforced by the FRA. The FRA was created in
the 1966 Department of Transportation Act, and its primary function is spelled out in 49 U.S.C.
Section 103: "to carry out al railroad safety laws of the United States . . . [the FRA ig)]
responsible for all acts taken under those laws and for ensuring that the laws are uniformly
administered and enforced.”

The FRA railroad safety rules are spelled out in 49 CFR Pamt2@§. Track, structures,
rolling stock, and locomotives are subject to unannounced inspections. There are also numerous
regulations pertaining specifically to rail shipment of hazardous chemicals; the FRA is

* A specific example of a project responsive to a potential threat to infrastructure integrity is the ettringite distress
program, initiated by the Turner-Fairbank Center in 1996 in response to arequest from FHWA Region VI. The
Texas department of Transportation had discovered that a calcium aluminum sulfate hydrate material called ettringite
had formed (possibly due to unusual water and heat exposure conditions) from the concrete in pre-cast bridge support
beams awaiting installation at a highway construction site. Expansion cracks had appeared where the ettringite was
forming, and the beams were written off as unusable. Unfortunately, ettringite was later discovered in beams that
had already been installed at several other locations around the state. Pursuant to the request of Region VI, Turner-
Fairbank’s Exploratory Research Team developed chemical thermodynamics models to study ettringite formation,
evaluated samples of damaged material, and applied an advanced impact-echo ultrasonic system to evaluate the
nature and cause of the microcracking of the concrete. Effort and expertise from the National Institute of Standards
and Technology (neutron diffraction instruments) and the University of Hawaii (laser scanning microscopes) were
aso brought into play. The overall objective was to isolate the exact damage mechanism and the conditions under
which the damage occurs, and to evaluate whether concrete specifications for future jobs must be changed to mitigate
the threat and if damage to existing structuresis repairable in place. (Source: FHWA Web page announcement,
1997).
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empowered to levy fines and other penalties on both shippers and carriers for failures in marking
and labeling, inspection and handling procedures, crew training, or other requirements.

Under 49 CFR Part 240, FRA also spells out certification requirements for individuals authorized
to operate locomotives. Included in these requirements are (1) written evidence of positive prior
safety conduct, including operation of a highway motor vehicle (i.e., driving record); (2) no
current record of substance abuse; (3) ability to meet specific vision and hearing standards; (4)
qualification for road service by means of awritten examination covering personal safety
practices, operating practices, equipment inspection practices, train handling practices, and
compliance with federal safety rules, aswell as by means of an operational test at the controls of
either an actual locomotive or locomotive simulator; and (5) periodic performance monitoring by
qualified supervisory personnel.

7.2.2.4 Surface Transportation Board

The STB, successor to the ICC under Title 11, Sec. 201(a) of Pub. L. 104-88 (the ICC

Termination Act of 1995), reviews and approves proposed railroad and motor carrier mergers and

the resulting trackage rights (authorization to move cargo with its own rolling stock and motive

power) that will be granted to competing carriers over certain lines of the merge partners. It also
authorizes return to service (following appropriate safety checks) of railroad lines that have been
inactive. Its specific mission, as articulated in 49 U.S.C. 8§ 702, is to carry out activities of the
ICC "not otherwise abolished." As discussed below, activities meeting this definition are rather
limited.

ICC regulation of rail transport was largely concerned with protecting shippers from potential
price gouging or service cutbacks by railroads. This led to curtailments on railroad restructurings
such as mergers, acquisitions, and line abandonments. It is clear that the STB endorses the notion
that, because shippers and carriers are now fully able to negotiate both short- and long-term
haulage rates on a one-to-one basis, and the trucking industry is always standing by to offer "just-
in-time" service when needed, shippers no longer require protection from predatory pricing or
poor service. All they need is the opportunity to negotiate for better terms from other carriers if
dissatisfied with the current provider. Thus, much of the U.S. rail network, formerly tightly
controlled by owning carriers capable of restricting access by other haulers unless they agreed to
often stringent terms, has been thrown wide open to access by multiple providers of rail services.
It is not now unusual to see the locomotives of three of more railroad companies pulling trains
along the same stretch of railroad line, and while the "guest" carrier must still pay access charges
to its "host," it retains far more control, from origin to destination, over its originating

commodity shipments than in the ICC days.

7.2.2.5 Illinois Department of Transportation

IDOT, like many of the large-state departments of transportation, retains substantial authority
over intrastate road and transit project funding and contracting, airport planning, and railroad
crossing protection standards and equipment. IDOT also participatés state coordination of
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infrastructure management (e.g., multistate "smart" highway corridors). IDOT’s mission is to

provide cost-effective, safe and efficient transportation for the people who live, work, visit and
do business in lllinois, and to ensure that the system supports the state's economic growth. The
IDOT modal divisions and their respective responsibilities are as follows:

» Division of Highways. Directly manages or oversees the design, construction, operation
and maintenance of the 17,000-mile state highway system (including the state's federal-
aid highways: the Interstates and the lIllinois portion of the National Highway System)
and administers the state's local roads and streets program. Total road mileage in lllinois
Is approximately 138,000, making it the third largest system in the nation.

» Division of Aeronautics. Works with local airport agencies to maintain and upgrade the
state's airport system (at 138 airports, 280 heliports, and nine balloon ports the second
largest in the nation), and plans and develops new airport capacity as needed. This
division is also responsible for developing aviation safety and education programs and
assisting the Civil Air Patrol.

» Division of Public Transportation. Provides technical assistance and administers state
and federal funding (including capital grants for purchase and upgrading of track) to 50
public transit systems in lllinois, serving about 600 million passenger boardings a year.

* Bureau of Railroads. Administers rail service programs that (1) supplement the
passenger service provided by Amtrak, and (2) preserve rail freight service critical to
keeping and expanding industry and employment in the state. Also coordinates with and
may directly participate in the periodic inspections performed by agents of the FRA to
determine compliance with railroad safety rules and operating practices.

» Division of Traffic Safety. Compiles crash data; evaluates and analyzes information used
to identify highway improvement needs in problem areas; enforces and provides
education on safety belt and DUI laws; inspects school buses, trucks and ambulances; and
oversees the transport of hazardous materials.

Thus, IDOT exercises authority across the entire spectrum of lllinois transportation activities, and
is available to consult with shippers, carriers, operators, passengers, and the general public on
matters relating to security and safety of transportation properties and physical plant.

lllinois is one of several states that stands to gain a substantial increase in funding authority for
transportation projects if Congress directs more federal highway fuel tax revenue back to its
originating states. A number of candidate reauthorization bills currently under Congressional
scrutiny incorporate this provision. Such a development would be in keeping with the trend to
decentralize administrative power in recent years, and would constitute a windfall for IDOT in
terms of both resources and influence. Whether a more pronounced regulatory posture for IDOT
would also ensue remains open to question.
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7.3 Regulationsand Critical Infrastructure Protection
5.3.3 Impact of Regulationson Critical Infrastructure Protection

The transportation industry in the United Statesis well developed, well interconnected, and
generally robust. Itisastrong and resilient system. In addition, different methods of
transportation are fungible to a considerable degree; that is, if one transport system is
unavailable, another may be substituted. In short, the potential for major disruption of our ability
to move people and goods from one part of the country to another appears relatively small.
However, as recent terrorist incidents have shown, there is a potential for loss of life and
significant disruptions on amore local scale.

With over 575,000 bridges and 4 million miles of road in the nation’s highway system, aswell as

some 135,000 privately-held railroad miles and about 200 commercial airports (25% of the

domestic airport total), continuous security monitoring of all of our transportation infrastructure

Is a logistical impossibility. The primary — and certainly a very productive — contribution that
regulatory bodies make in the area of transportation infrastructure security is promoting a
reasonable level of vigilance on the part of the owners and operators of the infrastructure. The
regulatory agencies generally have appropriate powers that can be used to achieve this end, as
illustrated by the following examples.

Curtailment of Service

Federal and state transportation agencies are generally empowered to curtail service whenever
demonstrable threats to public safety exist and are not corrected by the responsible operator. A
recent example of this was Emergency Order 19, issued by the FRA in February of 1996, which
halted operations of the Tonowanda Island Railroad over a bridge on its property that crossed a
navigable waterway (a tributary of the Niagara River). The bridge had repeatedly been cited by
FRA inspectors as structurally unsafe. Use of the bridge was halted because of (1) the railroad
owner's chronic failure to respond to prior citations, (2) the potential danger posed to recreational
boaters on the river, and (3) the danger of violating international pollution accords with Canada
in the event that a train should break through the bridge and spill debris and effluent into the
waterway. Another, better known, example was the suspension of ValuJet commercial flights
(on grounds of not protecting passenger safety) pending the results of the investigation of the
1995 crash near Miami International Airport.

Training directives.

A regulatory agency will sometimes uncover potentially serious gaps in the content of training
given to private sector employees charged with vehicle upkeep, passenger and cargo screening,
scheduling and logistics of operations, structural maintenance, and the like. Under most
circumstances, the agency is then empowered to issue rules about the content of training as well
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as certification of those who have completed such training (including on-the-job experience).
One exampleis FAA’s advance notice for a proposed rule on uniform certification of airport
security company employees.

Structural Inspection and Maintenance Protocols for Public Roads

Preservation of the structural integrity of the public roads system requires a certain amount of
uniformity in inspection and maintenance procedures. IDOT is one of many state Departments of
Transportation that, together with their contractors, follow afixed set of procedures for

structural inspections and improvement designations. In order to qualify for state and federal-
match funding, an upgrading or replacement project must appear on an approved project list,
called the one- or five-year Traffic Improvement Program (TIP). An inspection report indicating
priority need for repairsis one of the key ways of getting on the TIP list. Asaresult, roadways
are periodically inspected for signs of trouble, particularly at vulnerable points such as bridges.

Airport Security

The FAA has become increasingly concerned about security practices and procedures at airports.

In the wake of the crash of TWA Flight 800, scrutiny of the background, credentials, and

training of ground airport staff, especially those working in passenger and cargo screening areas,

has moved to center stage. In April 1997, the FAA implemented a new rule, applicableto air
carriers and airport authorities, designed to increase airport security by controlling information

about airport security procedures.®® Pursuant to 14 CFR Part 108.5, air carriers are responsible

for screening passengers, carry-on baggage and checked baggage with approved screening

devices; controlling access to aircraft and air carrier facilities, and reporting and responding to

bomb threats and hazards discovered during screening. Under the new rule, they are not to

disclose information about these functions except on a “need-to-know” basis. Similarly,
employees of airport authorities having information about the air operations area (control tower
and related command centers) may no longer share this information freely. Specifically, the
following types of information are considered “sensitive security information” (SSI):

* The content of any approved or standard security program for an air carrier, airport
operator, foreign air carrier, or the air transport of United States mail;

» The content of FAA Security Directives and Information Circulars;
* The description of screening profiles used for persons, baggage, or cargo;

* The implementing guidance or other information, comment, or instructions pertaining to
a security contingency plan;

* See 62 FR 13736, March 21, 1997, rule amending 14 CFR Parts 107, 108, 109, 129, and 191.
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* Thetechnical specifications of any device used to detect weapons, explosives, or
destructive substances; the descriptions and specifications of objects used to test
screening equipment; and the technical specifications of security communications
equipment;

* Information that would reveal apotential systematic vulnerability to attack of the aviation
system or facilities (such as a specific location where a security violation occurred);

» Information about threats against civil aviation;

* Information about assignments and logistics of Federal Air Marshals; and

The content of proposed changes to security procedures, information, or records.

FAA isalso proposing arule (Docket No. 28859, posted March 11, 1997) that would strengthen
requirements for background checks on the employment and criminal history of those who
perform checkpoint screening functions at airports. These procedures would now include
fingerprint checks for those holding unescorted access privileges to airport security areas. Itis
believed these additional safeguards have been rendered necessary by the proliferation of contract
screening companies, whose employees are not under direct control of the air carriers or airport
authorities. The air carrier(s) for whom the screening is being conducted would have the
responsibility to assure that the background checks are performed.

The FAA, in an Advanced Notice of Proposed Rulemaking issued March 11, 1997, isalso
seeking to establish a uniform certification protocol for airport checkpoint security screening
companies in order to assure full compliance with the Air Carrier Standard Security Program set
forth in 49 CFR Part 108. At the moment, the Agency is only soliciting comments on how this
should be done.

5.34 Measuresfor Improvement

A survey of transportation regulatory arrangements reveals a number of areas where regulatory
adjustments might be appropriate in the name of increased infrastructure security. In addition,

there is one newly emerging practice — centralized traffic management in urban areas — that
may lead to a new set of vulnerabilities. There is the opportunity now to incorporate security
concerns into the development stage of this technology. Detailed below are the current and
future issues identified for enhancement of transportation infrastructure security.

1. Airport security. As described above, the FAA is in the process of implementing new
rules to increase security at airports. The now-final rule, restricting information about
airport security procedures, will presumably make it more difficult for terrorists to
circumvent security. However, it is also important that the rule be interpreted and
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applied in such away that it does not stifle debate regarding the efficacy of current
procedures. For example, the television show 60 Minutes recently highlighted alleged
shortcomings in airport security. Public discussion of such issues may lead to the sort of
scrutiny and pressure that uncovers problems and makes resources available to solve
them.

The proposed rule on background checks for security personnel is aimed at maintaining
the effectiveness of passenger and baggage screening procedures. The growing use of
independent contractors to perform these functions has complicated the process of
maintaining security requirements; an insufficiently trained or conspiratorial employee
might allow a harmful deviceto pass. Implementation of the proposed rule has the
potential to reduce this possibility.

2. Protection of aviation control hardware. Asnoted in section 7.2.2.1 above, the FAA
owns and is responsible for much of the infrastructure that supports air navigation,
including airport control towers, landing lights and other structures, plus regional control
centers, VOR radio navigation beacons and Doppler radar installations. This physical
infrastructure is essential for air navigation and damage to it could shut down an airport.
Some of the key items are within the perimeter of airport security, but others, especialy
the regional control centers and VOR beacons, are located at either decentralized or
remote rural sites with little or no active security present. A review of security
requirements for these facilities should be considered.

3. Protection of key rail facilities. The Arizona Amtrak derailment in 1995 indicated the
potential for terrorist attack directed at rail infrastructure. The track was damaged
sufficiently to cause a derailment, and the damage went undetected because the
perpetrators tampered with the electronic track monitoring system. FRA standards cover
electronic railway track communications and signaling system standards but do not
provide for controlling or mitigating override of these systems by unauthorized
intervention. Clearly, most rail carriers want to have appropriate security and inspection
measures in place on their major lines, but resource constraints may preclude such
provision on secondary lines (asin the Arizona case) unless a specific regulation were to
require it.

Another issue relating to key rail facilitiesis the presence of arelatively small number of

“choke points” in the rail network that connects the eastern and western U.S. There are
six locations (mostly major rail junctions) where east-to-west rail lines converge;
simultaneous disruption at those six points would sever all U.S. rail connection between
the coast§! These six rail funnel points may deserve consideration for upgraded
security in the national interest.

¥ 1t should be noted, however, that traffic could still be rerouted through Canada, unless rail tracks there were also
attacked. In addition, highway truck transport could be substituted for most commodities.
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Protection of rail passenger terminals. In somelocations, rail passenger facilities are
located with or nearby freight facilities. This configuration represents avulnerability in
that hazardous materials or explosives could thus be brought into proximity with a
crowded area. No regulation requires complete (lateral) physical segregation of freight
cars from passenger equipment in use; aregulation that stipulates internal inspection and
locking of freight cars prior to their storage on tracks near rail passenger loading facilities
may merit study.

Highway funding formulas and FHWA discretion. Under various sections of Title 23 of
the U.S. Code, FHWA is given a degree of license in including demonstrated need as a
criterion in computing funding allocations to states (although admittedly the final
allocation remains based on established formulas). However, it is not specifically within
FHWA's purview to attach, as appropriate, an infrastructural security or safety dimension
to the concept of need. Any proposed infrastructure improvements of a capital nature
might require legislative adjustments to allow use of security considerationsin
determining funding.

Security of advanced traffic management systems. Plans are being developed to establish
advanced traffic-management systems to relieve congestion on urban roadways. At such
facilities, personnel will monitor roadway conditionsin real time and implement (or

monitor) computer-controlled modification of intersection and freeway access ramp

signal timings and variable message signs (hazard warnings, potential reroute guidance).

Such systems have the potential to make traffic flow more smoothly — or, if misused, to
tie it up, impeding passage of emergency vehicles as well as ordinary traffic. Efforts are
already underway to privatize the operation of the these new traffic management centers:
while the roadway system itself remains under public jurisdiction, private entities will in
many cases be contracted to operate the facilities. State departments of transportation and
local authorities will oversee these privatized installations in terms of contractual
compliance. Study of methods to include security measures in the oversight agenda may
be appropriate.
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8 DRINKING WATER INFRASTRUCTURE

8.1 General Description of Regulation
8.1.1 Current Regulatory Environment

Most drinking water is supplied to the public by municipal water systems. There are also private
systems for subdivisions or large commercial or governmental facilities. A water system consists
of awater supply (either groundwater wells or surface water), atrestment facility, treated water
storage facilities, and a distribution system. The configuration of awater system varies
depending on the source of water, type of treatment applied, and number of connections to be
served. Smaller systems may have minimal trestment facilitiesin each well house, while larger
systems may have a centralized treatment facility. Small systems can distribute the water directly
from the source or treatment facility, while larger systems require treated water storage facilities
to meet peak demand and maintain system pressure. Some systems consist only of distribution
lines and purchase their water from another water system. In general, these municipal
distribution systems are exempt from regulation other than local interior or connection plumbing
requirements.

The regulation of drinking water systems is conducted primarily by state agencies, but according

to federally established standards. The Safe Drinking Water Act (SDWA) (Public Health Service

Act, 42 U.S.C.A. 88 300f to 300j-26) authorizes the U.S. Environmental Protection Agency
(EPA) to promulgate regulations applicable to water supply systems; perform studies on drinking
water sources, technologies, and health risks; and assist states in implementing drinking water
programs. In general, the EPA drinking water regulations address water quality standards,
treatment methods, system operations (i.e., system water pressure, operator certification, and
engineering requirements), and construction standards. EPA also protects drinking water
sources via its underground injection control program, watershed demonstration program, sole
source aquifer protection program, and wellhead protection program. These latter regulations,
however, are not directly applicable to drinking water suppliers but are instead concerned with
identifying potential sources of contamination (landfills, surface impoundments, underground
storage tanks of special waste, the application of pesticides and fertilizers, etc.) near public
drinking water sources or over areas that recharge drinking water sources.

The EPA Office of Ground Water and Drinking Water directs the National Drinking Water
Program, including the establishment of drinking water maximum contaminant standards,
monitoring requirements and techniques, and groundwater protection programs. All state
programs must adopt regulations at least as stringent as those promulgated by the EPA. If a state
does not have an EPA-approved drinking water program, the EPA itself implements and enforces
the SDWA in that state. States may also enforce their own additional regulations to address
economic matters (such as rates and access to public rights of way), or local hydrological
conditions. Generally the SDWA standards are enforced by the state environmental protection
agency. Other regulations, such as those for rate approval, may be performed by a state public
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utilities commission (PUC) or similar body. In any state that has not applied for and obtained
approval of an enforcement program, or whenever the EPA Administrator finds an authorized
state is not duly enforcing the national primary drinking water standards, the EPA Administrator
may take enforcement actions.®®

Local plumbing ordinances are enforced by municipalities or counties. These ordinances pertain
to plumbing inside buildings and the connections to any public water system but not to the
operation or construction of the public water system itself. Plumbing ordinances are enforceable
against anyone constructing or modifying a building within the municipality’s or county’s
jurisdiction. Often, if the municipality or county is also the owner/operator of the public water
supply system, it is required to promulgate and implement such local plumbing regulations and
standards to comply with state water supplier laws and regulations. Non-municipal water
companies, which must comply with the state water suppliers regulations but do not have legal
authority to promulgate their own ordinances, can still require any applicant for water service to
comply with their plumbing and connection requirements and standards.

Usually these plumbing regulations are designed for the protection of the water system from
improper piping systems and illegal connections to the potable water supply. They may include
requirements for (1) installing backflow prevention devices for certain kinds of equipment and
appliances, (2) using particular materials for building internal piping systems (e.g., no lead pipe
or soldering or PV C piping), (3) providing venting, and (4) applying to connect to the public
water service main.

8.1.2 Current Trendsin Regulation

The SDWA was amended in 1996, but there has been no trend toward significant deregulation
and no shift in regulatory jurisdiction asaresult. The amendments eliminate the automatic
requirement that the EPA list additional contaminants for monitoring and treatment every three
years. The updated process for setting drinking water standards focuses on contaminants known
to pose greater health risks (such as Cryptosporidium). The amendments require a new regulation
for radon in drinking water and studies of the health effects of sulfate and arsenic in drinking
water. The amendments also alow for limited alternatives to current filtration and groundwater
disinfection regulations. Other provisions focus on assurance that water supply companies can
provide sufficient capacity to meet future needs and on the ability of small water companiesto
meet the current regulations.

Some of the provisionsin the 1996 amendments may affect the security of the drinking water
infrastructure. These are discussed below.

* In these cases, the EPA may issue administrative orders against any water company not in compliance with the
national primary drinking water standards and may enforce those orders in the federal district court.
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The disinfectants and disinfection by-product rule was first proposed in July 1994. It is currently
in the negotiated rulemaking process. Public water systems use disinfectants to kill harmful
microbia contaminants. However, disinfectants and their by-products may also pose risks,
including potential increasesin rates of cancer, liver damage, and kidney damage. In Stage |, the
standard for certain disinfectant by-products (e.g., trihalomethanes) would be lowered. However,
any ruleto control these disinfectant by-product health risks must also consider maintaining a
level of disinfectant that will protect the population against microbial risk. Thereiscurrently a
regulatory requirement to maintain a specified level of chlorineresidua in all parts of the
distribution system. This requirement is intended to eliminate chlorine-sensitive contaminants
that may be introduced into the water distribution system. However, if the new rulemaking
lowers the level of chlorine residual, although the disinfectant level may be considered safe for
normal microbial risk, it may no longer protect against the introduction of a more potent
microbia agent.

Although many authorized state programs already include water plant operator certification
requirements, the amendments require EPA to promulgate operator certification guidelines that
must be adopted by authorized states or the states will lose a portion of their State Revolving
Fund allocations.® Thereis no indication what types of certification requirements are being
considered.

The amendments a so give a public water system a shorter time to notify its customers of
violations of SDWA requirements. Currently, the SDWA mandates that a notice of a violation of
amaximum contaminant level (MCL) or of any other violation designated by the EPA as posing
a serious potential health effect must be given as soon as possible, but in no case later than 14
days after the violation. The EPA regulations, which are generally adopted by the states, mandate
that when awater supplier has exceeded the MCLs of contaminants that may pose an acute risk
to human health, it must furnish a copy of the notice to the radio and television stations serving
the area as soon as possible, but in no case later than 72 hours after the violation (40 CFR
141.32(a)(2)(iii)). The amendments shorten this time period to 24 hours when there is potential
for serious adverse health effects from short-term exposure. It is up to the state implementing
agency to determine the form, content, and manner (e.g., broadcast media, newspaper, or door-to-
door) of the notice.

The amendments also require states with primary enforcement responsibility to conduct an
assessment, coordinated with existing information and programs, to determine the vulnerability
of sources of drinking water within the state’s boundaries. By August 1997, the EPA will issue
guidance for these state source water assessment programs to ensure that they will delineate
protection areas and assess contamination risks to source waters. The vulnerability discussed in
these programs is the susceptibility of awater source to contamination from either industrial
activities or natural conditions. The amendments provide for loans to public water systemsto
acquire land or conservation easements for source water protection. New subsection 1428(1)(5)

* The EPA maintains the State Revolving Loan Fund, which provides funds to state agencies to be used for making
loans or loan guarantees to water systems to facilitate compliance with applicable drinking water regulations.
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of the SDWA requires the EPA to conduct a demonstration program on the most effective means
of assessing and protecting source waters serving large metropolitan areas. However, this
program is aimed at protecting water sources from the effects of development and industrial
activities rather than intentional contamination.

The EPA has also proposed a Chemical Monitoring Reform Program that would allow states to
target systems at risk of contamination for increased monitoring and reduce the sampling
requirements for systems not at risk. This program would focus available public resources on the
highest priority water systems. Although reduced monitoring may affect the ability of awater
system to detect the introduction of a contaminant into the system, contaminant monitoring
required by current regulationsis not designed to detect intentional contamination, and increased
monitoring would not be an effective method of deterring or detecting intentional contamination.
(Seediscussion in Section 8.3.)

8.2 Description of Selected Regulatory Agencies
8.2.1 Selection Method

The following agencies were selected for detailed discussion: the EPA, Illinois Environmental
Protection Agency (IEPA), Illinois Commerce Commission (ICC) and the City of Chicago. The
EPA was selected because it is the paramount authority on the regulation of public drinking
water under the SDWA.

In general, most state programs follow the EPA program closely with few significant state-
specific requirements. Illinoisis arepresentative state, and the IEPA and ICC together regulate
drinking water supply systemsin the state. The IEPA has primary enforcement responsibility for
public water systemsin Illinois. Itsregulations incorporate the federal drinking water
regulations, as required by the SDWA, and add afew Illinois-specific regulations. Non-
municipa water supply systemsin Illinois are regulated as public utilities by the ICC. ICC
authority focuses on reliability of service and rates setting.

The City of Chicago Public Works, Department of Water, maintains the public water system for
all citizens within the Chicago city limits. It isthe largest public water system regulated by the
IEPA. Itisrepresentative of alarge urban system, which is assumed to be a more likely target of
terrorist activity. The City of Chicago promulgates its own plumbing ordinances regulating
interior building piping and customer hook-up to the potable water system.
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8.2.2 Agency Descriptions
8.2.2.1 Environmental Protection Agency

The SDWA (42 U.S.C.A. 88 300f to 300j-26) authorizes the EPA to establish national drinking
water regulations applicable to all public water syst#mdhe SDWA applies to all public

water systems in each stdtePrimary enforcement of these drinking water regulations, however,

is delegated to states that have approved drinking water programs. To obtain approval, the state
must adopt drinking water standards at least as stringent as the federal (EPA) standards (40 CFR
141) The EPA directly regulates drinking water systems in states that do not have approved state
programs or where state enforcement has broken gown.

The EPA also has the following authorities and functions under the SDWA:

» Establishes the types and extents of variances and exemptions to national drinking water
regulations that can be obtained. Such limitations must be adopted by states with
approved programs.

» Establishes the regulations and approves state programs for underground injection control
and wellhead protection programs.

» Conducts research, studies, and demonstrations related to (1) the causes, diagnosis,
treatment, control, and prevention of physical and mental disease, or (2) the provision of a
dependably safe supply of drinking water.

* Provides technical assistance to the states and municipalities to establish and administer
public water system supervision programs. The EPA may also make monetary grants to
states with approved primary enforcement responsibility to carry out public water system
supervision programs and underground water source protection programs.

* Under EPA regulations, a public water system is a system for the provision to the public of piped water for human
consumption, which has at least 15 service connections or regularly services an average of at least 25 individuals
daily at least 60 days out of the year. The term includes (1) any collection, treatment, storage, and distribution
facilities under the control of the operator of such system and used primarily in connection with such system and (2)
any collection or pretreatment storage facilities not under such control which are used primarily in connection with
such system.

* The act does not cover water systems that (1) consist only of distribution and storage facilities (and not collection
and treatment facilities); (2) obtain all of their water from, but are not owned or operated by, a public water system to
which the regulations apply; and (3) do not sell water to any person. This exclusion is often pertinent to federal
facilities which supply municipal water to their employees and residents without charge through their own
distribution systems.

% Currently, only Wyoming and the District of Columbia do not have SDWA primary enforcement responsibility.
Therefore, the EPA is the enforcement agency in those two states.
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* Providestechnical assistance and monetary grants to states or publicly owned water
systems to assist in responding to and aleviating any emergency situation affecting public
water systems that the EPA determines present substantial danger to the public health.

» Isauthorized to take action if it receives information indicating that a contaminant may
present an imminent and substantial endangerment to public health, and that state or local
authorities have not taken appropriate protective action.

» Has primary enforcement responsibility for bringing actions against those who tamper
with public water systems.

The SDWA establishes criminal and civil penalties for tampering with public water systems (42
U.S.C.A. 8 300i-1). “Tampering” includes the introduction of a contaminant into a public water
system with the intention of harming persons or otherwise interfering with the operation of a
public water system with the intention of harming persons. Sanctions include imprisonment for
up to five years and fines of up to $50,000. Attempting to tamper and threatening to tamper are
also subject to (somewhat lesser) criminal and civil penalties.

8.2.2.2 Illinois Environmental Protection Agency/lllinois Pollution Control Board

Under the lllinois Environmental Protection Act (415 ILCS &/%eq.), drinking water supplies

are regulated by the lllinois Pollution Control Board (IPCB or Board) and the {fEfAe Board
iIssues standard-setting regulations, including those mandated by the SDWA. The Board also
conducts hearings upon complaints charging violations of the regulations and determines
sanctions. The IEPA conducts the associated administrative functions such as issuing permits,
conducting inspections, and sending notices of violation. The IEPA also supervises the state
wellhead protection program. The IEPA promulgates its own regulations, setting out how it
conducts those duties. Below are summaries of Board and EPA regulations governing various
aspects of water supply regulation and enforcement.

Investigation and Enforcement

The IEPA may investigate any drinking water supplier upon the request of the Board or upon
receipt of information concerning an alleged violation. The IEPA can then issue a written notice
of noncompliance and a formal complaint against the regulated water supplier. The public water
system would have to answer the complaint before the Board. In addition, third parties may
bring a complaint against any public water system alleging violation of the act or a permit or rule

* The |IEPA and Board regulations apply to all public water supplies except for those designated as noncommunity
water supplies. A noncommunity water supply is one which serves or isintended to serve fewer than 15 service
connections used by residents or regularly serves fewer than 25 residents. These small, noncommunity water systems
are regulated by the Illinois Department of Public Health under its own regulations (77 1llinois Administrative Code
900 et seq.).
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issued under it. After the hearing, the Board issues an administrative order that may (1) direct
the public water system to cease and desist from violating the Act, rule or permit condition; (2)
revoke the system’s permit; or (3) impose civil penalties. All such orders are enforceable by
injunction, mandamus, or other appropriate remedy in the appropriate state court.

Emergency Authority

When an episode or emergency condition exists, the IEPA so declares, and if the emergency
condition creates an immediate danger to health, the IEPA can seal any equipment, vehicle,
vessdl, aircraft, or other facility operated in violation of regulations or contributing to the
condition.

Compliance Monitoring.

State regulations specify the frequency and method of sampling drinking water for each of the
drinking water primary and secondary standards; they even designate from which taps samples
areto be taken. The supplier must file monthly monitoring reports with the IEPA as
demonstration of compliance with the MCLs for the listed contaminants. If the supplier has
exceeded any MCL for that month or failed to perform the required monitoring, it must notify the
IEPA and make public notice to al its customersin alocal newspaper or other form of written
announcement.

Construction Standards for New Systems.

Under EPA regulations, a state must have a program that assures that the design and construction
of new or substantially modified public water system facilities will be capable of complying with
all state primary drinking water regulations. This program ensures that the state enforcement
agency maintains up-to-date records of the structure of each drinking water system under its
jurisdiction. Also, the state must demonstrate that it has a program that includes maintenance of
an inventory of all public water systems in the state. Therefore, the state enforcement agency
will have aworking knowledge of all drinking water systems in the state, including the structure
of their production, treatment, and distribution systems.

The lllinois Act requires al owners of public water supplies to submit plans and specifications to

the IEPA and obtain written approval before constructing, adding to, or changing any public

water supply installation. The IEPA has adopted very specific regulations governing such

permitting and the design and construction of public water systems. The regulations for issuance

of aconstruction permit also require the construction be in accordance with the American Water

Works Association Standards (Standards) and the Recommended Standards for Water Works —
Policies for the Review and Approval of Plans and Specifications for Public Water Supplies of

the Committee of the Great Lakes-Upper Mississippi River Board of State Public Health and
Environmental Managers (Recommended Standards). The Recommended Standards are used by
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regulatorsin Illinois, Indiana, lowa, Michigan, Minnesota, Missouri, New Y ork, Ohio, Ontario,
Pennsylvania, and Wisconsin to draft and grant permits for the construction of public water
systems.

8.2.2.3 Illinois Commer ce Commission

In addition to the Board and IEPA, water utilities operating in Illinois are also subject to
regulation by the ICC. The genera powers and authorities of the Commission are set out in
Section 3.2.2.4 above. Water utilities must obtain certificates of public convenience and
necessity and meet all Commission requirements for service and information filings. The
Commission aso has jurisdiction over the rates and charges of water utilities.

8.2.2.4 City of Chicago

The City of Chicago isa public water system regulated under the IEPA jurisdiction. It operates

Its system in compliance with those Illinois laws, regulations, and standards. The City Council

has also issued ordinances concerning the standards for plumbing within buildings and
requirements for connecting to the City of Chicago public water system (Chicago Municipal

Code § 11-8-016t seg.). Under these local ordinances, the Chicago Department of Water has
free entry and access to every part of any building, structure, or premises and the authority to
inspect the plumbing.

Permits must be obtained for the installation of any piping in any building that receives its
service from the Chicago Waterworks System. Permits must also be obtained from the
Department of Water to open any paved street for the purpose of tapping mains or laying service
pipe. Department of Water approval is necessary before a service pipe can be connected to any
water supply pipe that is part of the Chicago Waterworks System.

8.3 Regulations and Critical I nfrastructure Protection
8.3.1 Impact of Regulationson Critical Infrastructure Protection

The current regulatory regime for water supplies is not specifically designed to prevent hostile
acts. The EPA's regulations do not contain any clear, direct requirements for security systems or
restricted access to any parts of the water supply system. Nonetheless, the regulations do have a
number of features that affect the vulnerability of supply systems to attack. Several such features
are discussed below. To put this discussion in perspective, a brief analysis of potential threats
follows.

Threat Analysis
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Water supply systems may be vulnerable to criminal tampering at any point in the system: water
sources (surface or groundwater), production facilities (well or intake), treatment facilities (plant
or well house), storage facilities (raw water reservoirs, and treated water tanks or towers), and
distribution systems (mains, lift stations, sampling points, and customer connections).
Tampering could include introducing a contaminant into the drinking water supply, thereby
causing illness or death in the population served by the system, or physical destruction of water
system facilities.

Destroying aretaining dam in a supply reservoir would cause a physical thresat to those |ocated
downstream and could affect water pressure and the amount of water available. Taking out a
treatment facility or cutting off service from the water source to the treatment facility could result
in the loss of treated, safe drinking water to the public. The loss of potable water would cause an
emergency situation; however, it would be clearly evident and could be dealt with (e.g., by
Issuing boil orders and securing alternative water supplies).

Contamination of alarge urban drinking water system isalogistically difficult proposition. As
discussed in two reports prepared for the President’s Commission on Critical Infrastructure
Protection (PCCIP), Identification and mitigation of Threatsto Critical Infrastructuresin the
U.S Water Supply System, June 1997, and New York City’s Emergency Services Infrastructure,
May 1997, dilution effects are so extensive in raw water sources (groundwater aquifers, lakes,
rivers, or retention reservoirs) that huge amounts of contaminant would be needed for harmful
level to be reached at thetap. Introduction of a contaminant near the inlet of atreatment plant
would reduce the amount of contaminant needed; however, subsequent treatment would destroy
or remove at least some portion of the contaminant, thus rendering it less effective. Therefore,
the following discussion focuses on the deliberate contamination of a drinking water supply at a
point after the treatment plant or well house.

Engineering Reguirements

EPA regulations require each state drinking water program to establish some method of assuring
that the design and construction of new or substantially modified public water system facilities
will be capable of compliance with the state primary drinking water regulations. The IEPA has
adopted regulations that require the construction of drinking water systems to comply with the
AWWA Standards and the Recommended Standards. Most states have adopted one or both of
these sets of standards.

These construction standards require certain protection against contingencies: (1) physica
protection of source areas, reservoirs and equipment against contamination or tampering and (2)
IN some cases, provision against possible [oss of power or malfunction of treatment equipment.
Well sites must be protected from potential sources of contamination through ownership, zoning,
easements, leasing or, if required by the IEPA, fencing. Pumping stations must also be access-
protected to prevent vandalism and entrance by animals or unauthorized persons. In addition,
storage structures for treated water must be protected with fencing, locks, and other necessary
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precautions to prevent trespassing, vandalism, and sabotage. The Standards also require that any
test wells or other drinking water wells not in use must be sealed to prevent contamination of the
water source, preferably by filling the well with cement groui.

There must be provision for standby or backup power in facilities where power outages may

result in pressure loss in the distribution system. Standby chlorination equipment of sufficient

capacity to replace the largest unit in the supplier’s treatment system is also required. In
addition, where automated equipment is to be used, supporting data that (1) justify the
equipment, (2) demonstrate proper maintenance of the equipment is within the capability of the
plant manager, and (3) assure the existence of manual override and manual restart options must
be supplied.

Applicants for a permit to build or substantially modify a water facility must submit design
information sufficient to show that the finished facility will meet the AWWA Standards and the
Recommended Standards. Older facilities are not subject to these requirements, unless or until a
substantial overhaul is made.

Maintenance of Plans and Diagrams

The ICC requires each utility to maintain reasonably accurate, up-to-date supply diagrams and
distribution maps showing equipment, capacities, and flow directions, including the locations of
all mains, hydrants, and valves. The ICC reasons that these maps are necessary to enable the
utility to promptly and accurately advise interested individuals on the location of mains and
service lines. In the City of Chicago, applications for the installation of piping within buildings
and for connection to the potable water system must include plans that clearly show the complete
water supply system from the City service to the plumbing fixtures and other appliances,
including fire protection equipment. This permitting requirement provides the City with detailed
plans of internal plumbing.

Having complete, centralized information of this sort can affect infrastructure vulnerability in
two conflicting ways. The general availability of this information may allow terrorists to easily
obtain a working knowledge of the water supply distribution system and thereby determine the
optimal point for introducing a contaminant or sabotaging critical treatment equipment.
However, the information may also be essential for performing quick hazard analyses, repairs,
isolation, or other actions in response to an act or threat.

Powers of Inspection

The IEPA and ICC have authority to enter and inspect any regulated drinking water supplier. In
addition, the City of Chicago has authority to enter upon the premises and inspect the interior
plumbing and any water connections. This authority to inspect might be valuable in preventing
the intentional introduction of contaminants, if authorities have information on a possible threat.
However, criminal investigation procedures would probably take precedence over civil
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Inspection procedures in any such instance.

Cross Connections

Cross-connections are any physical connections or arrangements between two otherwise separate

piping systems — one that contains potable water, and the other that contains water of unknown
or questionable safety, steam, gases, or chemicals — whereby there may be a flow from one
system to the other. Direct cross-connections are formed when a water system is physically
joined to a source of unknown or unsafe substances. Indirect cross-connections are formed when
an unknown substance can be forced, drawn by vacuum, or otherwise introduced into a safe
water system.

The Board has issued regulations prohibiting such cross-connections unless there is a physical
barrier preventing contamination of the potable water supply. These regulations were
promulgated to protect the water supply from the unintentional introduction of industrial
chemicals, pesticides, and nonpotable water at specific sites assessed by the IEPA for
vulnerability (chemical processing tanks, fire hydrants, laboratory sinks, etc.).

Generally, where such connections exist, a backflow prevention device is installed. It provides a
mechanical or air-gap separation between the two systems that prevents the back siphoning of
untreated or contaminated water into the water supply system. Each supplier must conduct a
cross-connection control survey of the distribution system every two years and must have an
ordinance, tariff, or required condition for service that includes a plumbing code at least as
stringent as the lllinois Plumbing Code (77 IAC 890). The City of Chicago, as a regulated water
supply system, has issued plumbing ordinances to enforce this prohibition against cross-
connections.

The impact of these regulations on water system security is that they prevent a situation in which

water supplies can be easily contaminated, for example, by turning some valve in an industrial
facility.

Operator Certification

EPA and IEPA regulations currently require water plant operating personnel to be certified. A
personal interview is conducted; however, the subject is limited to the applicant's familiarity with
lllinois requirements and general operating knowledge. Certification does not require a
background check or other security investigation. Currently, under the SDWA Amendments of
1996, the EPA is to work with states, public water systems, and the public to develop additional
recommended operator certification requirements.

Water Sampling and Monitoring

Water system operators are required to test their water periodically for the presence of certain
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contaminants. Thetypesof contaminants and frequency of testing may vary depending on the

size of the water system and other local circumstances. Thelist of contaminants that must be

monitored is limited and focuses on the most common sanitary, industrial, and agricultural

pollutant hazards. It appears unlikely that current monitoring practices would detect the

presence of a contaminant deliberately introduced for hostile reasons. However, the

requirements do establish a “monitoring infrastructure” of trained personnel and procedures that
might be adapted to perform other types of monitoring as needed.

Water Treatment

Drinking water is generally treated by chlorination and other means in order to eliminate
contaminants. This treatment effectively reduces biohazards. Board and IEPA regulations
require chlorination be maintained at levels sufficient to provide adequate protection of human
health. In addition, the regulations require that water suppliers maintain an active residual
disinfectant concentration (RD&. This requirement to maintain a particular RDC throughout

the system at all times will continue to protect the water supply from the introduction of chlorine-
sensitive contaminants at any point after the treatment plant. However, the level of disinfectant
Is currently under review in the proposed disinfectant/disinfectant by-product regulation. As
stated above, if the new rulemaking lowers the level of chlorine residual that must be maintained
in the water distribution system, although the level may be considered safe for normal microbial
risk, it may no longer protect against the introduction of a more potent microbial agent.

Emergency Measures

As required by EPA regulations, the Board has adopted regulations concerning emergency
operations. Whenever contamination is determined to persist in a public water supply, the
owners of the supply must notify all consumers to boil all water used for drinking or culinary
purposes until it is demonstrated that the water is safe for domestic use or appropriate corrective
action approved by the IEPA has been taken. If the owner fails to take such action, the IEPA
may issue a boil order directly to the consumers affected. Any emergency that results in water
pressures falling below 20 pounds per square inch (psi) on any portion of the distribution system
shall also be reason for immediate issuance of a boil order. Whenever the safety of a supply is
endangered for any reason, the IEPA must notify the owner, and the supply system officials must
take appropriate action to protect the supply.

City of Chicago ordinances provide that whenever the commissioner of water finds a continuous
supply of water is indispensable in any building, structure or premises, the owner or occupant
shall provide for a tank or other receptacle of sufficient capacity or for installation of redundant

* Residual disinfection concentration is the concentration of disinfectant (free or combined chlorine) measured in
mg/L in arepresentative sample of water.

Page 107



Drinking Water Infrastructure

plumbing with an emergency connection of a second service pipe from an independent source.
This authority could be useful for ensuring that critical emergency service facilities (e.g.,
hospitals, police stations, and designated shelters) have a second source of drinking water during
emergency situations.

Source Protection

The EPA’s water source protection programs (i.e., underground injection control program, sole
source aquifer protection program, wellhead protection program, and watershed demonstration
program) are not designed to protect a water source from the intentional introduction of
contaminants. They are designed to increase awareness of activities that can, through
mismanagement, result in the contamination of an underground water source through migration
of surface contamination or through direct well injection into the aquifer. As discussed,
however, the intentional introduction of a contaminant into araw water source is probably not a
logical avenue for terrorist activity, since the contaminant would be subjected to dilution and
chemical treatment.

8.3.2 Measuresfor Improvement

Even though current drinking water regulations were not designed to prevent the intentional
sabotage of drinking water supplies, they are generally consistent with the protection of the
public drinking water supply. The following suggested measures for improvement have taken
into consideration the existing regulatory scheme, along with the physical characteristics and
operating requirements of a drinking water supply system.

1.  Accessrestrictions. It would be impossible to physically protect all the water mains that
serve alarge metropolitan water system. The City of Chicago Waterworks system has
4,234 miles of water main and serves the City and 118 suburban communities. Similarly,
any large metropolitan water system serves millions of residential, commercial, and
industrial buildings and has thousands of outside connections such as sprinkler systems,
fire hydrants, and water fountains. It would be impossible to adequately secure every
service connection to a water main to prevent the intentional introduction of a
contaminant. Therefore, to attempt to introduce regulations requiring some kind of
physical protection of the entire distribution system would be futile and financially
prohibitive.

It may be worthwhile, however, to identify key pointsin the system that are likely
potential targets and consider additional (or more uniform) requirements for security at
those points. In most systems, much of the piping is buried deep underground and
relatively difficult to reach. Key aboveground facilities could probably be fairly easily
identified and prioritized for protection.

EPA regulations, as adopted by most states, do not contain any requirements for
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restricting access to water production or treatment facilities. A common themein the
drinking water regulatory scheme is the certification or permitting of each water supply
system by the state agency and the requirement that the construction of water production
and treatment facilities meet certain engineering standards. As discussed, most states
have adopted some sort of standards that require the physical protection of water
production facilities (locked well houses, fenced pumping stations, etc.) and water
treatment facilities. However, thereis no uniform regulatory scheme for ensuring
physical protection of these critical facilities. It may be possible to work with the existing
engineering requirements (e.g., the AWWA Standards or Recommended Standards) to
introduce additional security features in construction permits that would provide a
measure of protection without imposing financial or operational hardships. Another area
to consider for action would be setting minimum security requirements for retrofitting
older facilities. Many older facilities already have security provisions such as locks and
fences around critical facilities to ensure public safety and to prevent vandalism.

Changes to monitoring and treatment standards. Monitoring drinking water for
contaminantsis the primary focus of current drinking water regulations. Currently, al
water companies must monitor for contaminants for which MCLs have been established
aswell asfor alist of "unregulated” contaminants. These monitoring requirements are
very specific. Monitoring must be conducted by trained individuals, and samples must be
analyzed by certificated laboratory personnel. Thisisan expensive process. Any
additional contaminant testing might place a substantial financial burden on water
suppliers. In addition, publication of these additional requirements would notify any
hostile elments about which contaminants would most likely be detected. Nonetheless, it
might be worthwhile to conduct research to identify test methods for detecting
contaminants considered likely candidates for terrorist use. Even if not done routinely,
such tests could be used following athreat or during periods of heightened security.

It a'so might be worthwhile to conduct research on the vulnerability of potential
contaminants to existing water treatment technologies. Modest changes in treatment
might provide additional protection against such contaminants. Again, techniques might
be developed for use on a contingency basisif there is reason to suspect a potential for
terrorist activity.

Another issue in thisvein is the effect of the proposed changesin residual disinfectant
requirements. It may be advisable for the EPA to consider intentional contamination
scenarios in developing and implementing the disinfectant and disinfectant by-product
rulemaking.

Information restrictions. Current regulations require that drinking water system
information, including maps, diagrams, and construction details, be available to the
public. Such information might be valuable to those planning to attack the system, and so
restricting this information might provide a measure of protection. However, there are
strong practical reasons why the information should not be restricted. Contractors of all
types (e.g., road and building construction, utility construction, and plumbing installation)
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need thisinformation to safely conduct their business without harming the water supply
system. Instituting secrecy as to the configuration of the system might result in more
damage and interruptions of service than terrorists are likely to cause.

Personnel screening. Requirements for certification of water system operators are
currently under review by the EPA. It might be worthwhile to consider introducing
requirements for background checks into this process.

Emergency planning. Per SDWA regulations, water suppliers are required to perform
emergency planning to cover instances of system disruption. However, there appears to
be a need for guidance as to how, in particular, to plan for sabotage-related scenarios.
Development of guidance for emergency planners might be worthwhile. Such guidance
could include appropriate responses to a threat of hostile action, such as:

* Increased monitoring and sampling;
* Increased facility security;

» Procedures for immediate public notification through the Emergency Alert
System;

» Procedures for preventing ingestion of pollutants in the system (e.g., raising the
residual chlorine levelsin the water will give it an unappetizing taste and odor,
indicating that it should not be drunk);

» Alternatives to damaged system facilities (e.g., the availability of portable or
backup emergency treatment technologies from other systemsin the area); and

* Alternative water supply strategies.

Mechanisms for regulatory change. The regulatory scheme for drinking water is
relatively conducive to making regulatory amendments from the top down. Any
regulation adopted by the EPA must be adopted by all states that have primary
enforcement responsibility within two years of the date of promulgation of the federal
regulation. The state regulations become applicable to all regulated water systems
within the state, and if correctly worded, can be required to be codified in governmental
water supply systems' ordinances, rules, or regulations. The water supply industry also
has an appropriate forum for regulatory change; AWWA is a nationwide association that
provides an information network that reaches most water supply companies, participates
in EPA and state rulemakings on aregular basis, and publishes water supply system
standards that are often incorporated into state construction permits or regulations.
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9 EMERGENCY SERVICESINFRASTRUCTURE

9.1 General Description of Regulation
9.1.1 TheCurrent Regulatory Environment

Overview of Emergency Services Organizational Structure

Emergency services consist of local, state, federal, and private response organizations. Local
emergency services consist primarily of avery widely distributed network of local police, fire,
emergency management, and emergency medical personnel. The wide distribution of responders
allowsfor quick response. In virtually any emergency situation, the first responders at the scene
will be local personnel, and they will continue to provide the main part of the response for at
least the first several hours. Astime progresses, depending on the nature of the emergency, local
and state officials may call upon neighboring jurisdictions, the federal government, and private
response organizations for assistance. If criminal activity is suspected, the U.S. Department of
Justice (DOJ) may take over the primary investigatory role.

Local Response

The key playersin local emergency response are generally fire and law enforcement departments.

Emergency medical responsein thefield is provided by local fire departments (Emergency
Medical System [EMS] units) and other public and private ambulance companies, in cooperation
with local hospitals. Most large municipalities, counties, and states also have an emergency
management agency (EMA) that performs disaster planning and provides operational oversight
and coordination of response efforts in large-scale emergencies.

Local governments also have a host of local support organizations that they can call upon for
assistance. Resources may be requested from other government agencies, such as public works
departments, and from volunteer organizations such aslocal American Red Cross (ARC)
chapters, Radio Amateur Civil Emergency Services (RACES), and other community service and
charitable organizations. The volunteer organizations typically have both local chapters and a
national umbrella organization.

Sate Response

Each state has an emergency management statute that lays out state-level policy and authority for
emergency response. This statute lays out procedures by which the governor is authorized to
declare a state of emergency, thereby acquiring special emergency powers. During the state of
emergency, the governor may direct action by all state personnel, commandeer property, set
curfews, order evacuations, and otherwise take all steps necessary to respond to the event without
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going through the usual channels and procedures. Implementation of state-level emergency
servicesis generally coordinated by the state EMA. This agency is usually tasked by statute with
preparation and implementation of state-wide emergency planning, including coordination with
local emergency services, neighboring states, and the federal government. Other major
participants in emergency response at the state level generally include the state police and the
state environmental protection agency, with support from various other state agencies such as
public health and transportation. Most states have, in one department or another, units that can
provide specialized response services such as monitoring for hazardous or radioactive materials.

Federal Response

At the national level, the Federal Emergency Management Agency (FEMA) isthe primary
Federal agency responsible for disaster response. FEMA maintains the Federal Response Plan
(FRP) and the Federal Radiological Emergency Response Plan (FRERP) and coordinates federal
assistance in the event of a Presidential declaration of emergency. FEMA aso promotes
emergency planning, training and preparedness on the part of state and local governments
through a variety of guidance, training programs and funding mechanisms. Other agencies play
significant roles too. The Environmental Protection Agency (EPA) and US Coast Guard, as co-
chairs of the National Response Team, administer the National Contingency Plan (NCP)*, which
provides for response to releases of oil and hazardous substances nationwide. DOJ conducts
investigations into disasters when criminal activity is suspected as the cause. Numerous other
agencies, including the DoD, provide assistance with disaster response in accordance with the
above-mentioned plans.

Table 9.1 briefly outlines the structure of emergency service organizations from the local to the
national level.

® 40 CFR 300 et seq.
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Table 9.1: Outline of Emergency Response Or ganizations

Type of Organization L ocal State National
Law enforcement Municipal Police Department State Police Department U.S. DOJ
« FBI
County Sheriff Department e ATFE

Private Ambulance Co.s

Hospitals (Public/Private)

Fire fighting Local Fire Depts. (volunteer or | State Fire Marshal (arson National Fire Academy
professional) may include: investigations and oversight)
*  Emergency Medical National Fire Protection
Service Association (NFPA)
e Hazmat Response Unit
Medical Loca EMS (Fire Dept. unit) State Public Health Department | U.S. Dept. of Health and Human

Services — Centers for Diseas
Control

Emergency Management

Municipal and County
Emergency Management
Departments

State EM Department

FEMA

Technical Support

Municipal/County Agencies
with support roles, e.g. Public
Works, Sacial Services

Local chapters of ARC, RACES{

and other volunteer org'ns.

State Agencies with support
roles — e.g. Public Health
Dept., Highway Dept.

5 State chapters of volunteer

organizations.

Federal Agencies cooperating
under the NCP, FRP, and
FRERP
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Physical infrastructure of Emergency Services

The physical infrastructure for emergency services includes the facilities and equipment used by
the agencies that provide emergency services, and the facilities and equipment of public
communications systems (e.g., radio broadcast stations) that are used to notify and instruct the
public about the emergency situation. More concretely, the infrastructure includes police and fire
stations, emergency operations centers, hospitals, telecommunications and data centers, radio and
telephone systems used for communi cations among emergency workers, vehicles used by
emergency workers, and radio and telephone station studios and transmission equipment.

Requlation of Emergency Services.

Regulation of emergency services differs significantly from regulation of other infrastructures,

since emergency services are primarily provided by governmental entities. Regulation of

electric and gas utilities, telecommunications, banking and transportation has traditionally sprung

from a perceived need to balance the providers’ profit motive against public goals such as safety,
universal service and reasonable pricing. Emergency services, on the other hand, are mainly
provided by local governments and so are presumed to operate in the public interest; there is not
the same kind of tension between public and private interests of the sort that has led to extensive
regulation in other areas. The conduct of emergency services is controlled through political
channels in the same manner as other governmental services.

Although not as all-encompassing as those controlling other types of infrastructure, there are
regulations that affect how emergency services are provided. Some of these regulations set
standards for certain technical aspects of response, such as medical treatment. Others represent
procedures promulgated by response agencies, detailing how they will carry out their response
actions. The following areas capture the most significant emergency services-related regulations:

* Implementation of federal response. Regulations and plans issued by FEMA and the EPA
determine in detail how federal disaster-response efforts are conducted.

* Implementation of state response. State EMAs issue their own regulations setting out
roles, authorities, and policies for state and local response.

» Hazardous material and radiological response. Federal regulations play a significant role
in preparedness for specialized response capabilities such as hazardous material (hazmat)
and radiological response.

* Communications. Federal Communications Commission (FCC) regulations significantly
affect the way in which public safety communications are conducted.

* Medical response. Provision of emergency medical services, like all medical services, is
closely regulated at the state level.
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Details of these regulatory roles are discussed in Section 9.2.2 below.

Several nongovernmental organizations publish guidance on practice and performance standards
related to the infrastructure for emergency services. One example isthe American Society for
Testing and Materials which has published several standard guides addressing emergency
medical services (communications, vehicles, dispatch, and 911 enhanced telephone systems).
Another exampleis the National Fire Protection Association, which publishes guides related to
fire protection. Some of its guides, such as Installation, Maintenance, and Use of Public Fire
Services Communications Systems, are relevant to emergency services infrastructure.

9.1.2 Current Trendsin Regulation

The major recent trend in regulation of emergency services has been the growth of specialized
programs aimed at technological hazards. Following the Three Mile Island accident in 1979,
FEMA and the Nuclear Regulatory Commission (NRC) established regulatory standards for
emergency preparedness at nuclear power plant sites. (10 CFR 50, App. E and 44 CFR 350 et
seg.) Those regulations apply to both nuclear utilities and the communities surrounding the
plants. Shortly thereafter, the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (CERCLA) established afederal response program for oil and hazardous
materials spills. Following the chemical-release disastersin Bhopal, India, and Institute, West
Virginia, this program was supplemented by the Emergency Planning and Community Right-To-
Know Act of 1986 (EPCRA), which established requirements for local and state level hazmat
preparedness programs.

9.2 Description of Selected Regulatory Agencies
9.21 Selection Method

FEMA and the EPA are discussed below because of the rolesthey play in federal planning and in
promoting preparedness on the part of state and local government and industry. The FCCis
discussed because of its oversight of the Emergency Alert System and itsrole in assigning
frequencies to various kinds of public safety and other emergency radio networks. At the state
level, lllinois was selected as an example of a state with awell-developed system of regulations
governing emergency operations and medical response. Regulations of the Illinois Emergency
Management Agency (IEMA) and the lllinois Department of Public Health (IDPH) are profiled.
Lastly, the Association of Public-Safety Communications Officials (APCO) is profiled because
of itsrolein setting standards for emergency communications.
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9.2.2 Agency Descriptions

9.2.2.1 Federal Emergency M anagement Agency

FEMA isthe federal agency with jurisdiction over the distribution of disaster relief and over
emergency planning and preparedness. FEMA has carried out these responsibilities through
publication of regulations and guidance. Some of the most significant are:

Stafford Act planning and regulations. The Robert T. Stafford Disaster Assistance and
Emergency Relief Act (42 U.S.C.A. 8§ 51&1seq.) authorizes federal assistance in the
event of a disaster or emergency to save lives and protect public health, safety and
property. The Federal Response Plan (FRP), developed and published by FEMA in
coordination with 27 other agencies and departments, lays out policies and procedures for
provision of this assistance. FEMA is the primary agency for receiving disaster
notification and initiating response measures. The FRP includes function-specific
annexes addressing specific types of assistance, including among others transportation,
communications, public works and engineering, firefighting, mass care, health and
medical services, urban search and rescue, and hazardous materials response. A
Terrorism Incident Annex was added in February 1997, describing coordinated
arrangements among FEMA, DOJ, U.S. Department of Defense (DOD), U.S. Department
of Energy (DOE), EPA, and U.S. Department of Human Health and Services (DHHS).

Also under the Stafford Act, FEMA has published detailed regulations (44 CF& 206

seg.) describing the process by which governors may apply for a Presidential emergency
or disaster declaration. Such declarations authorize use of federal resources for response
and financial assistance for reimbursement of state and local response expenses, repair of
infrastructure, and aid to individuals affected by the disaster.

Radiological emergency preparedness. FEMA reviews and approves state and local
emergency plans and preparedness for addressing the offsite effects of a radiological
emergency at a commercial nuclear power plant, including evaluation of biennial
exercises. Standards for this activity are published at 44 CF& 8&)) FEMA and the

NRC have also issued joint guidance on this topic: NUREG-0654/FEMA-REP-1, Rev. 1,
Criteria for Preparation and Evaluation of Radiological Emergency Response Plansin

Support of Nuclear Power Plants.

FEMA's responsibilities also include providing instructions and technical guidance on
emergency preparedness to states and their political subdivisions. To that end, FEMA has
iIssued numerous guidance documents, memoranda and letters providing specific advice
and assistance in dealing with various kinds of emergencies.

9.2.2.2 Environmental Protection Agency

Page 116



Emergency Services Infrastructure

The EPA has had a significant role in devel oping and promoting preparedness against hazardous
material releases. EPA regulations have driven development of hazmat response capabilities
among a broad spectrum of organizations, as detailed below.

The National Contingency Plan (NCP) (40 CFR 300) implements CERCLA, laying out
procedures for federal response to spills of oil or hazardous substances. Many parts of
the NCP are concerned with remediation and cleanup of sites that were contaminated long
ago; however, there are also sections on immediate response to current spills. Under the
NCP, certain types of spills must be promptly reported to the National Response Center,
the single point of contact for the national response team (NRT). The Center immediately
relays the notification to the appropriate predesignated federal on-scene coordinator
(OSC),* who coordinates, directs and reviews the response effort in compliance with the
NCP and the regional response plan for that area. The response may include assistance
from other federal agencies according to their expertise. The NRT has representatives
from amost every federal agency.”” The 10 RRTs also have representatives from
governor-designated state emergency response agencies.

EPCRA regulations require preparedness against releases of “extremely hazardous
substances” (EHSs) that pose particular danger to surrounding communities (40 CFR
355). The regulations direct states to set up state-level and local-level planning bodies to
prepare against this hazard. Firms that use EHSs must offer assistance with this planning,
and must immediately notify local authorities in the event of a release. The EPCRA
regulations also require routine reporting of information such as stockpiles of EHSs and
normal (non-emergency) releases (40 CFR 372).

The EPA also has incorporated emergency preparedness provisions into several
environmental regulations affecting industries that use hazardous materials. Regulations
issued under the Resource Conservation and Recovery Act (RCRA) (applying to facilities
that store or process hazardous waste [40 CFR 265.56]), Clean Air Act (CAA) (release
prevention and response for hazardous air pollutants [40 CFR 68; 61 FR 31668, June 20,
1996; 61 FR 16958; and 61 FR 31730]), and Clean Water Act (CWA) (oil spill

prevention and response [40 CFR 112]) all contain provisions addressing emergency
preparedness. Under these regulations, facilities with permits for handling hazardous
materials are required to have contingency plans in place; train employees on emergency
response procedures; and have systems for providing warnings to employees and local

* The OSC is afederal official who oversees the response. The OSC will be from the Coast Guard for al oil
discharges to waters, or the EPA for all discharges or releases threatening inland areas, or from DOD or DOE for
releases from facilities within their jurisdiction, custody or control.

" In addition to the EPA and Coast Guard, the NRT has representatives from FEMA, DOJ, DOD, U.S. Department
of Interior (DOI), U.S. Department of Commerce (DOC), U.S. Department of Agriculture (USDA), Department of
Labor (DOL), DOE, U.S. Department of State (DOS), Research and Special Projects Administration (RSPA), NRC
and DHHS.
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authorities in the event of a spill.

9.2.2.3 Federal Communications Commission

The FCC was established by the Communications Act of 1934.% It has regulatory authority over

many aspects of communications systems that serve the public, such as radio broadcast stations,
television broadcast systems, and cable systems. The significance of the FCC for emergency
servicesresidesin (1) its oversight of the Emergency Alert System (EAS) for notifying and

instructing the public; (2) its authority to assign frequency bands for public safety radio services,

and (3) its authority to license special emergency radio services. “Public safety radio” includes
the activities of local government radio, police radio, fire radio, highway maintenance, forestry-
conservation radio, and emergency medical radio. “Special emergency radio services” includes
the activities of medical services, rescue organizations, disaster relief organizations, school
buses, and beach patrols. The FCC has established a new National Advisory Committee to
provide coordination and direction in implementating the new rules and regulations for the EAS.

* Regulations pertaining to public safety radio services are found at 47 CFR 90. They lay
out allowable frequencies, power output, and other technical specifications for radio
equipment used by local and state public safety services.

* Requirements for the EAS are found in 47 CFR Parts 0, 11, 73 and 76. Essentially all
radio and TV broadcast stations and cable providers are required to participate in the
national system. Participation in state and local systems (i.e., agreeing to transmit
emergency messages originating at the state or local level) is voluntary. A redundant
network is set up such that the failure of any one station will not cause other area stations
to miss the message. Codes and protocols for activation are provided for.

The new regulations require participating stations to phase in upgrades to their
equipment. The new equipment will allow improvements in the system; for example, it
will be possible to incorporate equipment in ordinary television sets so that they turn on
automatically when there is an alert signal, similar to the way National Oceanographic
and Atmospheric Administration (NOAA) weather radios work now.

9.2.2.4 lllinois Emergency Management Agency

State-level emergency management in lllinois is coordinated by the Illinois Emergency
Management Agency (IEMA), pursuant to the lllinois Emergency Services and Disaster Agency
Act of 1975. IEMA regulations appear in Title 29 of the Illinois Administrative Code. Those
regulations include:

* 48 Stat. 1064.
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Radiological Protection (Part 320). This part includes policy for the devel opment and
maintenance of aradiological protection program, specifications and procedures for
testing and maintenance of radiological monitoring equipment, and standards and
procedures for radiological training and recordkeeping.

Individual and Family Grant Program (Part 410) and Public Disaster Assistance Program
(Part 420). These parts lay out procedures for administering disaster-relief programs, in
coordination with FEMA, to provide financial assistance to individuals, families, and
local governments affected by disasters.

Emergency and Written Notification of an Incident or Accident Involving a Reportable
Hazardous Substance (Part 430). This part requires notification of IEMA whenever there
Isareportable release of an extremely hazardous substance (as defined in EPCRA).
IEMA serves as the point of contact for the State and in turn notifies other Illinois
agencies as appropriate.

Development, Annual Review, Coordination of Chemica Safety Contingency Plans (Part
610) and Emergency Planning and Community Right-to-Know (Part 620). These parts
establish requirements and procedures for coordination between businesses and local
governments regarding planning for hazardous material response, inventory reporting,
release reporting, and emergency notifications.

Emergency Services and Disaster Agencies: Establishment, Accreditation, and Workers’
Compensation (Part 1300). This part requires establishment of local emergency services
agencies by each county and by each municipality with more than 500,000 residents. It
also sets standards for their accreditation and provides workers’ compensation coverage
for workers and volunteers engaging in emergency response activities, drills or exercises.

Emergency Management Assistance Program (Part 1310) This part establishes
administrative procedures and requirements for local emergency service agencies to
receive financial assistance (grants) distributed by FEMA through the State of lllinois.

9.2.2.5 Illinois Department of Public Health

The lllinois Department of Public Health (IDPH) licenses hospitals and emergency medical
transport providers (ambulances) within the State of lllinois. Some of the major components of
the IDPH regulations relating to emergency medical services are:

Hospital emergency room requirements. General-service hospitals are required to

provide at least a minimum level of emergency care. (Some specialized hospitals, such as
psychiatric hospitals, are not.) In addition, the regulations provide that facilities meeting
certain additional requirements may be designated as primary and secondary Trauma
Centers. The requirements at each level are extensive and include stipulations as to
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equipment, supplies, staffing, 24-hour availability, and other factors.

» Emergency medical transport requirements. Each service providing emergency medical
transport, including fire department emergency medical services, ambulances, watercraft,
and helicopters must be licensed by IDPH. Each such service must meet extensive
requirements including training and certification of personnel, availability of medical
equipment and supplies for enroute care, communications capabilities, and other factors.

» Emergency medical systems. The IDPH regulations establish emergency medical service
regions and provide for a hierarchy of coordinated services within each region. Within
each region, the primary resource hospital oversees and directs the delivery of emergency
medical services performed by the transport providers and other participating hospitals.

9.2.2.6 Association of Public-Safety Communications Officials

The objectives of the Association of Public-Safety Communications Officials (APCO) are to
foster the development and progress of the art of public safety communications; ensure greater
cooperation in the correlation of the work and activities of town, county, state and federal
agencies; promote cooperation between these agencies and the FCC; and conduct surveys,
management and training seminars. APCO reviews and approves proposed practice and
performance standards developed by organizations such as the American Society for Testing and
Materias. It has recently participated in developing APCO-25, a suite of standards on digital
radio communications that is intended to improve the effectiveness and reliability of intraagency
and interagency public safety radio communications.

9.3 Regulationsand Critical Infrastructure Protection
9.3.1 Impact of the Regulationson Protection of Critical Infrastructure

The security of the emergency services infrastructure appearsto be little affected by regulation.
Asnoted earlier, regulation of emergency servicesis not pervasive, and among these regulations,

few are concerned with the security of associated infrastructure. It should be noted, however,

that the infrastructure of emergency servicesis decentralized and inherently resilient against

attack. To keep response times short, police and fire services are provided out of numerous local
stations. In alarge city, there will be dozens or hundreds of stations. An attack on any one (or

even several) of these locations cannot disable the entire response system. An attack on apolice

station will not even completely disable that station’s personnel, since at any given time a large
fraction of police officers are out on patrol. In addition, police and fire personnel are somewhat
less vulnerable than most in that they have protective equipment on hand, and in the case of
police at least can defend themselves against armed attack.

Emergency medical services and hospitals are also decentralized. Urban areas typically have
several hospitals with emergency care capability within close range, as well as numerous
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transport services.

The strongest connection between regulation and emergency service infrastructure assurance

appears to be in the area of communication to the public. The FCC’s EAS system regulations
establish network redundancies, passwords, testing mechanisms, and other measures directly
intended to make the EAS more robust and less subject to single-point failure.

The regulation of emergency servites affected the ability of those services to respond to the
types of emergencies that the Commission is concerned with. This has occurred through two
mechanisms: one, coordinated planning for federal response, and two, the establishment of a
network of public and private capabilities for response to emergencies involving hazardous or
radioactive materials.

Coordinated Planning for Federal Response.

The development of emergency planning at the federal level, including the FEMA Stafford Act
regulations, NCP, FRP, and FRERP, has strengthened response capabilities for major disasters of
all types. These plans have been extensively verified through exercises and lessons learned from
actual responses. Implementation of these plans has enhanced federal response capabilities.
Also as a result of these plans, state and local governments are now in the habit of promptly
notifying federal officials when major emergencies occur, and they routinely request assistance
when it appears that local resources will be exhausted. This means that in the event of a
significant terrorist event, local response officials could be expected to provide notice to key
federal agencies within a matter of minutes. The resultant federal response will be well
coordinated and will proceed according to established protocols for assistance to local officials.

Network of Hazmat/Rad Response

Regulations adopted since 1980 have created a network of public and private capabilities for
response to radiological and hazardous material emergencies. EPA environmental regulations
implementing EPCRA, RCRA, and CAA require firms that handle or store hazardous materials
to have emergency preparations in place. Such firms are required to have in-house emergency
response organizations, emergency plans, training programs, procedures for giving prompt
warning to employees in the event of an emergency, and, if necessary, a method of notifying off-
site authorities of the need to evacuate nearby areas. They are also required to promptly notify
local and federal officials when there is a release of hazardous materials.

The EPCRA regulations set up a network of local and state emergency response organizations
specifically to plan for and implement response to hazardous material emergencies. Each state
has a state emergency response commission (SERC) to implement preparedness statewide, and
local emergency planning committees (LEPCs), usually at the county or municipal level, to
perform local planning functions. The LEPCs generally consist of officials from local response
agencies and may also include industry representatives. Firms that store or use regulated

Page 121



Emergency Services Infrastructure

hazardous materials are required to offer assistance and information to their local LEPCs. Thus,
as aresult of the EPCRA regulations, there is now a national network of state and local
hazardous materials response agencies. These agencies in turn participate as state and local
representatives on the RRTs under the NCP.

Radiological response capabilities are also relatively widespread, partly as aresult of the
regulation of nuclear power plants. Regulations adopted by the NRC and FEMA require
radiological emergency response capability on the part of nuclear utilities and communities
where nuclear power plants are located. Over 40 states, as well as numerous localities,
participate in this program. They are required to have radiological emergency response plans,
including the ability to assess radiological hazards and implement appropriate protective
measures for the public.

One other agency also bears mention in thisrespect. The Occupational Safety and Health
Administration (OSHA) administers regul ations on workplace safety. Pursuant to EPCRA, in

1987 OSHA adopted regulations governing the safety of emergency response personnel who

respond to hazardous material incidents (29 CFR 81910.120(q)). Partly as a result of these
regulations, hazmat response teams across the country are trained and equipped to operate in
hazardous environments with appropriate personal protective gear.

9.3.2 Measuresfor Improvement

Review of the regulations described above, along with conversations with emergency response
officials, indicates that the primary opportuniy for improvement of response capabilities lies in
enhancement of emergency communications. Two significant measures are already being
undertaken. First, the FCC has instituted improvements in the EAS to increase speed and
reliability of transmission of public instructional messages. The older Emergency Broadcast
System (EBS) used a "daisy chain" of transmissions from a single primary entry station. If any
link in the transmission was severed, the stations beyond the break would not receive the
transmissions. Under EAS, a state is divided into regions, and each region has two primary entry
stations that are continuously monitoring state emergency broadcast frequencies and each other.
Other stations within the region monitor these stations. Thus EAS is a parallel system, with
redundancies that make it more resilient against breakdown or attack.

The second measure that has been the adoption of technical standards for design of the next
generation of communications equipment. Emergency service organizations and
communications equipment manufacturers have cooperated to set standards to improve the
effectiveness and reliability of public-safety communications equipment. They developed

APCO 25, a suite of standards for digital radio communications for public safety applications

that improves interoperability and talk-around capabilities (APCO-25 also refers to the process
that developed these standards). Interoperability refers to the ability to use components made by
different manufacturers in a single system. Talk-about refers to the capability to have portable-
to-portable and/or mobile-to-mobile intercommunication without the use of a repeater. This is
particularly valuable for tactical operations involving different agencies. Organizations
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representing governmental public safety radio users at each level of government (Association of
Public Safety Communications Officials, National Association of State Telecommunications
Directors, Department of Defense, National Telecommunications and Information
Administration) and industry organizations (Telecommunications Industry Association,
American National Standards Institute) participated in the APCO-25 process.

The action that remains to be taken is allocation of additional radio spectrum for use by
emergency response agencies. The APCO-25 process will allow development of equipment that
uses narrower radio bandwidths for communications. Thiswill effectively double the number of
channels available to public safety organizations. However, the scarcity of available channels
remains an issue with emergency service organizations. Many such organizations are advocating
reallocation of a portion of the radio spectrum that is currently reserved for television to public-
safety radio communications. Such areallocation would effectively double the available number
of channelsagain. A bill to require the FCC to set aside an additional 24 MHz of radio spectrum
for public safety was introduced in the Senate in February 1997 (S. 255, Law Enforcement and
Public Safety Telecommunications Empowerment Act). Thisbill is currently inactive; however,
similar language has been incorporated into the Senate version of the Budget Reconciliation Act
(S. 947, A Bill to Provide for Reconciliation Pursuant to Section 104(a) of the Concurrent
Resolution on the Budget for Fiscal Y ear 1998, June 23, 1997).
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Acronyms

ALM
ATM
BBS
CFR
CNG
EAS
EDI
EFT
EHSs
EOC
EWGs
FR
FRERP
FRP
IAC
IFR
INFOSEC
ISO
LDC
LEPC
LNG
LPG
MCL
NCP
NCS
NRT
OASIS
OCSs
OPSEC
OsC
PSN
PUC

QFs

APPENDI X

ACRONYMS, AGENCIES AND ASSOCIATIONS,

STATUTES AND REGULATIONS

automatic loan machines
automatic teller machine

bulletin board system

Code of Federal Regulations
compressed natural gas
Emergency Alert System
electronic data interchange
electronic funds transfers
extremely hazardous substances
emergency operating center
exempt wholesal e generators
Federal Register

Federal Radiological Emergency Response Plan
Federal Response Plan

[llinois Administrative Code
instrumental flight rule
information security

Independent system operator

local distribution company

Local Emergency Planning Committee
liquefied natural gas

liquefied petroleum gas
maximum contaminant level
National Contingency Plan
National Communications System
National Response Team

Open Access Same-time Information System
outer continental shelf

operational security

on-scene coordinator

public switched network

public utility commission
qualifying facilities
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RDC
RSU
SCADA
SERC
SPR
SYSEC
TAC
USC
USCA
VAS
VOR

Appendix A

residual disinfectant concentration
remote service units

supervisory control and data acquisition
State Emergency Response Commission
Strategic Petroleum Reserve

system security

Texas Administrative Code

United States Code

United States Code Annotated

visual approach slope indicator
very-high-frequency omni-range

Agencies and Associations

AEC
AGA
APCO
API
AWWA
BLM
DOC
DOD
DOl
DOJ
DOL
DOS
DOT
EPA
ERDA
FAA
FCC
FDIC
Fed
FERC
FFIEC
FHFB
FHWA
FPC
FRA
FTA

Atomic Energy Commission

American Gas Association

Associated Public Safety Communications Officers
American Petroleum Institute

American Water Works Association

Bureau of Land Management

Department of Commerce

Department of Defense

Department of Interior

Department of Justice

Department of Labor

Department of State

Department of Transportation

Environmenta Protection Agency

Energy Research & Development Administration
Federal Aviation Administration

Federal Communications Commission

Federal Deposit Insurance Corporation

Federal Reserve System/Board

Federal Energy Regulatory Commission

Federal Financial Institutions Examination Council
Federal Housing Finance Board

Federal Highway Administration

Federal Power Commission

Federal Railroad Administration

Federal Transit Administration
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Agencies and Associations Cont'd

GRI
ICC
ICEC
IDOT
IDPH
|EEE
IEMA
IEPA
INGAA
IPCB
MMS
NAC
NASDAQ
NERC
NFPA
NJBPU
NOAA
NPC
NRC
NRIC
NTIA
occC
OSHA
oTS
PUCT
RSPA
RTC
SEC
STB
TRC

Gas Research Institute

[[linois Commerce Commission

[[linois Commission on Electronic Commerce

[[linois Department of Transportation

[llinois Department of Public Health

Institute of Electronics and Electric Engineers

[[linois Emergency Management Agency

[llinois Environmental Protection Agency

Interstate Natural Gas Association of America

[llinois Pollution Control Board

Mineral Management Service

National Advisory Committee (FAA)

National Association of Securities Dealers' Automated Quotation System
North American Electric Reliability Council

National Fire Protection Association

New Jersey Board of Public Utilities

National Oceanographic and Atmospheric Administration
National Petroleum Council

Nuclear Regulatory Commission

Network Reliability and Interoperability Council

National Telecommunications and Information Administration
Office of the Comptroller of the Currency

Occupational Safety and Health Administration

Office of Thrift Supervision

Public Utility Commission of Texas

Research and Special Programs Administration
Resolution Trust Corporation

Security and Exchange Commission

Surface Transportation Board

Texas Railroad Commission

Statutes and Regulations

APSPA

CA of 1863
CAA
CPUC
CWA
DIDMCA
ECPA

Accountable Pipelines Safety and Partnership Act of 1996 (Pub. L. 104-
304)

Currency Act of 1863 (Chap. 106, 13 Stat. 99)

Clean Air Act (42 U.S.C.A. 88 7401-7671q)

California Public Utilities Code

Clean Water Act (33 U.S.C.A. 88 1251-1387)

Depository Institutions Deregulations and Monetary Control Act of 1980
Energy Conservation and Production Act of 1976 (Pub. L. 94-385)
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Statutes and Regulations Cont'd

EPAA
EPACT
EPCA
EPCRA
FFIRREA
FIRIRCA

FPA
FRA

Glass-Steagall -

ILCS
IEPA
IESA
IGPSA
IPUA
ISTEA

McFadden Act -

NBA
NGA
NGPA

NGWDA
PSA
PUHCA
PURPA
PURA95
Riegle-Neal

SDWA
SA of 1933

SE of 1934
Stafford Act

Emergency Petroleum Allocation Act of 1973 (Pub. L. 93-159, 87 Stat.

627)

Energy Policy Act of 1992 (Pub. L. 102-486, 106 Stat. 2776)

Energy Policy and Conservation Act (Pub. L. 94-163, 89 Stat. 871)

Emergency Planning and Community Right-To-Know Act of 1986 (42
U.S.C.A. 88 11001 - 11050)

Federal Financial Institutions Reform, Recovery, and Enforcement Act of
1989 (Pub. L. 101-73, 103 Stat. 183)

Financial Institutions Regulatory and Interest Rate Control Act of 1978
(Pub. L. 95-630, 92 Stat. 3641)

Federal Power Act (16 U.S.C.A. § 7@%keq.)

Federal Reserve Act of 1913 (Pub. L. 63-43, 38 Stat. 251, 12 U.S.C.A. §
221)

Glass-Steagall Act of 1933 (48 Stat. 162)

lllinois Consolidated Statutes

lllinois Environmental Protection Act (415 ILCS 5flseq.)

lllinois Electric Supplier Act (220 ILCS 304 seq.)

lllinois Gas Pipeline Safety Act (220 ILCS 2@tkeq.)
lllinois Public Utilities Act (220 ILCS 5/1-10#t seq.)

Intermodal Surface Transportation Efficiency Act of 1991 (Pub. L. 102-
240, 105 Stat. 1914) (Amending 23 U.S.C.A. § &05q.)

McFadden Act of 1927 (Pub. L. 69-639, 44 Stat. 1224)
National Banking Act of 1864 (13 Stat. 99, 12 U.S.C. &3eq.)
Natural Gas Act of 1938 (15 U.S.C.A. 88 717-717z2)

Natural Gas Policy Act of 1978 (Pub. L. 95-621 (codified in various
sections of 15 U.S.C., see especially 15 88 3864q.)
Natural Gas Wellhead Decontrol Act (Pub. L. 95-617, 92 Stat. 3117)
Pipeline Safety Act (49 U.S.C.A. 88 60 %eq.)

Public Utility Holding Company Act of 1935 (15 U.S.C.A. 88 79-792)
Public Utility Regulatory Policies Act of 1978

Public Utility Regulatory Act of Texas

Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994
(Pub. L. 103-328, 108 Stat. 2338)
Safe Drinking Water Act (Public Health Service Act, 42 U.S.C.A. 88 300f
to 300j-26)

Securities Act of 1933 (48 Stat. 74)

Security Exchange Act of 1934 (48 Stat. 881)

Robert T. Stafford Disaster Assistance and Emergency Relief Act (42
U.S.C.A. § 512kt seq.)
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